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You have asked for our Office’s views regarding the standards of conduct under
the Convention Agamst Torture and Other Cruel, Inhmman and Degrading Treatment or
Pmyshment as implemented by Sections 2340-2340A of title 18 of the United States
Cods. As we understand it, ilos question has ansen in the context of the conduct of
mte:m%cns outside of the United States. We conclude below thaf Sechion 2340A
‘prosen acts inflicting, and that are specifically intended to mflict, severe pain or
suffering, whether mental or physical. Those acts must be of an extreme nature toqiscto
the level of torturc within the meaning of Sccuon2340Aandthe Convention. We further(’
condudcmatmmm-bcgggl,gggmm, . ce aduce pain
#nd sffering of the requisite Intensity. to. fall within Se i ‘

" tortire. We conclude by cxamining possible m_that e
ceatain mnterrogation methods violate the e

In Part I, we examnine the criminal statute’s text and history. ‘We conclude that for
an act to constitute @iurc ps defined in Scction 2340, it must inflict pain that is difficult
{a_endure. Physialpammnountingto torture must be eqtﬁvalmthmtmsitymthcpain

accompanying serious physical imury, such as fzilm'e, mpairment of bodily B ' -
. m '"’"-,. . m‘_ “

fmmonoofthcpremcataadshsted'”qe%e,melr t!mntsofnnmmentdnm,
threats of infhiction of the kind of pain thztwould amount to physical torture; mfliction of

such physical pain as ammsofpsycholegxcalmmofdmgsorothu'pmm
designied to deeply distupt the senses, ar entally alter en individual’s personality;

or threatening to do any of these things tb a third party.  The legislative kistory simply
reveals that Congress intended for the ¢’s definition to track the Convention’s
definition of torture and the reservations, dings, and dectarations that the United
States submittgd with its ratification. € conclude that the statute, taken as a whole,

In Part II, we examine the text, ratjfication history, and nepotiating histoxy of the
Torture Convention. We conclude ihat traty'stc_earrt prohibits only the most extreme
\

\




acts wwdf for torture and decw

gnmstnnmt. This confums oar

view that lhc,cnmmal statute penahzx: only the most egregious conduct. Fxecutive

“branch imcprctations and representations to the Senate af the time of ratification further
confirm that the treaty was intended to reach only the most extreme conduct.

-
In Part IIl, we analyze the yurisprudence of the Torture Victims Protection Act, 28
USC. § 1350 note (2000). which provides civil remedies for torture wwr%lict

mmmthcmmalcmnut. chond\ﬂeﬁ'omﬂ:csemsesthatconttsmﬁkelyto
take a totality-of-the-circumstances approach, and will look to an entire course of
conduct, to deteunine whether certain acts will violate Section 2340A. Moreover, these

cases demonstrate that most often torture mvolves crucl and extreme physical pain. -

Pat IV, wccxmmmxmnmaldeczsmnsngmdmgthcnseofwon
techmques. ﬁscsccas&smakeclmthatwm:manyofthmct:chmquwmayamoumm

intensi ‘ iti Frnm thme dcaswns, we eonclnde»

that there 1s a wide range of such techmiques that will not rise to the level of torture.

In Part V, we discuss whethes Section 2340A may be unconstinutional if applied
to interrogstions undertaken of enemy combatants pursuant to the President’s

* Commander-in-Chief powers. We find that in the circumstances of the cument war

against al Qaeda and its allics, prosecution under Section 2340A may be barred because
enforcement of the statute would represent an unconstitetional infringement of the
President’s authority to condoct war. Ju Part VI, we discuss defenscs to an allegation that
an interrogation method might violate the statute. We conclude that, under the current
circumstances, necessity or self-defense may justify interrogation methods that mnght

violate Section 2340A_

L 18 US.C, §§ 2340-2340A

Section 2340A mazkes it a criminal offense for any person “outside the United
States [to] commit{] or attempt{] to commit torturc.”’ Section 2340 defines the act of
torture as an:

' X conviced of tarture, a defendant faces a fine or up to twenry years' imprisonment or both. If, however,
the art resulted in the victim's death, 2 defendant may be seatenced to life imprisovment or 1o dcath, See
18 US.CA. § 340A(2). Whether death reults from the act also affects the applicabls statute of
Jimitatiogns. Where death docs not result, the stamic of limitations is cight years; if death results, there is no
statte of Eimitations. See 18 US.CA- § 3286(b) (West Supp. 2002); id. §Zi32h(g)(5XB)(W&Snpp
20Q02).- Section 2340A ax originally enacted did not provide for the death penalry 28 & punishment. See
Ozmibus Crime Bill, Pub. L. Na.103-322, Tide V1, Scction 60020, 108 Stat. 1979 (1994) (amending
section 2340A to provide for the death peaalty); H. R. Conf. Rep. No. 108-711, at 388 (1994) (acting that
the act added the 8cath penalty as 2 penalty for tormre),

Moest recently, the USA Pamiot Act, Pub. L No. 107-56, 115 Star. 272 (2001), smended section
Z340A 1o expressly codify the offense of conspiracy 1o commit tormre. Congreas enacted this amendment
as paxt of 2 broader effort w0 ensurc that individuaks cogaged in the plaming of terrorist activitics could be
prosecuted sespective of whete the activities took place. See H. R Rep. No. 167-236, at 70 (2001)
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act committed by a person 3cting under the color of law specifically
mmndedtomﬂlc!scvmphysxcalmmmtalpamcrsnﬁr&mg(otherlhan
pain or suffering incidental w lawful sanctions) upon another person-
within bis custody or physical control.

18 US.C.A. § 2340(1); see id. § 2340A. Thus, o convict a defendant of torture, the
must establish that: (1) the torture occurred outside the United States; (2) the
defendant acted under the color of law; (3) the victim was within the defendant’s
or physical control; (4) the defendant specifically intended to camse severc physical or
mental pain or and (5) that the act inflicted stvere physical or mental pain or
suffering. See S. Exec. Rep. No. 101-30, at 6 (1990) (“For an act to be “torture,” it
must . . . canse severe pain and suffering, and be intended to canse severe pain and
suffering.”). You Bave asked us to address only the elements of specific intent and the
infliction of severe pain or suffering. As such, we have not addrssed the elements of
“outside the United States.” “color of law,” and “custody or control.™ At your request,
we would be happy to address these elements n a separate memorandum.

A “Specifically Intended”

To violate Section 23404, the statute requires that severe pain and suffering royst

be inflicted with specific intent. See 18 U.S.C. § 2340(1). In order for a defendant to
mtmt, he must expressly intend to achieve the forbidden act
See United States v. Carter, 530 U.S. 255, 269 (2000); Black’s Law Dictionary at 214
(7th ed. 1999) (defining specific intent as “[t}he intent to accomplish the precise ariminal
act that onc is later charged with™). For example, in Rotzlaf v. United States, 510 U.S.
135, 141 (1994), the statute at issue was construed to require that the defendant act with
the “specific imtent to commit the crime.” (Intemmal quotation marks and citation
omitted). As a result, the defendant had to act with the express “purpose to disobey the

law” in order for the mens rea clement to be satisfied. [bid. (intemal quotation marks and
citation omitted)

Hexe, because Section 2340 requires that a defendant act with the specific intent
to inflict severe pain, the infliction of such pain must be the defendant’s precisc objective.
Ifthnstzhnchadtequnedonﬁgmualnmm,uwmﬂdbcsnﬂicxenttostzbhshgmhby
showing that the defendant “possessed knowledge with respect to the actus reus of the
crime.” Carrer, 530 U.S. at 268. - If the defendant acted knowing that severe pain or

{discussing the addirtion of “conspiracy™ 35 2 scparate offense for a variety of “Federal terrogism
oﬂ‘mds]"). '
WemhomeglhallUS.C§2340(3)mppﬂuldcﬁnmonofﬁcm“UmhiSm It
defines jtas “all arcas under the jurisdiction of the United States inchoding any of the places described in”
18US.C. §§ 5 m4 7, and in 49 U.S.C. § 46501(2). Section 5 provides that United States “includes all
Pplaces and warers, coutincntal or insulsr, subject to the Jurisdiction of the Unjved Stazes.™ By inchnding the
definition set out in Section 7, the term “United Sutes™ as used in Section 2340(3) includes the “special
mnritiroe and wewmmitotial jurisdiction of the United States” Moreover, the incosporation by refarence to

gecmmol(z)exmmemdmmmumumww
lale:.
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_suffering was reasonably likely to result from his actions, but ne more, he would have
acted only with Sezid. at 269; Black’s Law Dictionary 813 (7th ed. 1999)
Wﬂ?ﬂm “asufally] takes the form of recklessness (involving actoal
awareness of a risk and the culpable taking of that risk) or negligence (involving

blameworthy inadvertence)”). The Supreme Court bas used the following example to
illustrate the difference between these two menta states:

[A] person entered 2 bank ind took money from 2 teller at gunpoint, but
deliberately failed to make a quick getaway from the bank i the hope of
being mrested so that he would bs retwaed to prison and treated for
alcoholism. Though this defendant knowingly engaged in the acts of
using force and taking money (satisfying “general intent™), he did not
intend permanently to deprive the bank of its possession of the money
(fatling to satisfy “specific intent”™).

Carter, 530 U.S. at 268 (citing 1 W. LaFave & A. Scoit, Substantive Criminal Law § 3.5,
ar 315 (1986)).

As 2 theoretical matter, therefore, knowledge alone that a particular result is
certain to oceur does not constitute specific intent. As the Supreme Court explained in

the comtext of murder, “the . . . colnmon law of jcide distingmishes . . . between 2
person who knows that another person will be killed as a resuoit of his conduct and a_

parson who acts with the specific purpose of taking another’s Life[.]” United States v.

differently, the law distinguishes actions taken
bemscof’angenendfmmamommkm “in spite of their unintended but foreseen
consequences.” Vacco v. Quill, 521 U.S. 793, 802-03 {1997). Thus, cven if the
dcfmdantknowsmatsevaepamwmmukﬁomlnsacnons.xfmgng'smhhmmsnm
Bis objective, he lacks the requisite specific intent even though the defendant did not acst -
in good faith. hnﬁd,ade{mdmtsgﬂlyofwmﬂ/hew
pmposcnfmﬂmtmgsevem nain or suflering on a person within his cnstody or physics
“col . eo] calmattu'mchkncwledgedommtconstmnespeaﬁcmm
Jmampmmcdmm&rﬁmnth:factualmummnccsthztmhmmtwmum
See, e.g., United States v. Godwin, 272 F3d 659, 666 (4th Cir. 2001); United States v.
Karro, 257 F3d 112, 118 (2d Cir. 2001); United States v. Wood, 207 F.3d 1222, 1232
(10th Cir. 2000); Henderson v. United States, 202 F.24 400, 403 (6th Cir.1953).
Therefore, when a defendant knows that his actions will produce the prohibited result, a
jury will in all hikelihood conciude that the defendant acted with specific intent.

Further, a showing that an individual acted with a good faith belicf that his
conduct would not produce the resuit that the law prohibits negates specific intent. See,
e.g., South Atl. Lmtd. Pirshp. of Term. v. Reise, 218 F.3d 518, 531 (4th Cir. 2002). Where
a defeadant acts in pood faith, be acts with an honest belief that he has not engaged in the
proscribed conliuct. See Cheek v. United Stotes, 498 U.S. 192, 202 (1991); United States
v. Mancuso, 42 F3d 836, 837 (4th Gir. 1994). For example, in the context of mail fraud,
if an mdividual hanestly believes that the material transmitted is truthfud, he has not acted
with the required intent to decetve or wislead. See, e.g., Unmited States v. Sayakhom, 186



F3d 928, 939-40 (91b Cir. 1999). A good faith belief need not be a reasonable one. See
Chezk, 498 U.S. at 202.

Although a defendant theoretically could hold an umreasonable belief that his acts
would not constitute the actions prohibited by the statnte, cven thongh they would as a
certainty produce the prohibited effects, as a matter of practice in the federal criminal
Justice system it is highly unlikely that a jury weuld acquit in such a sitnation. Where 2
defendamt holds an vnrcasonable belief, e will confront the problem of proving to the
jury that he actuaily held that belief. As the Supreme Conrt noted in Cheek, “the more
unreasonable the asserted beliefs or misunderstandings are, the more likely the jury . .
will find that the Government has carried its burden of proving” intent. Id at203—04
As we explained above, a jury will be permitted to infer that the defendant held the
requisite specific intent.  As a matter of proof, therefore, a good faith defense will prove
more compelling when a reasonable basis cxists for the defendants belief

B.  “Severe Pain or Suffering”

The key statutory phrase m the definition of torture is the statement that acts
amount © torture if they cause “severe physical or mental pain or suffering”™ In
examining the meaning of a statute, its text must be the starung point. See INS v.
" Phinpathya, 464 U.S. 183, 189 (1984) (“This Court has noted on rumercus occasions
that in all cases involving statutory construction, our starting pomnt must be the language
employed by Congress, . . . and we assumme that the legisiative purpose is expressed by
the ordinary meaning of the words used.”) (intemnal quotations and citations omitted).
Section 2340 makes plain that the infliction of pain or suffering pexr sc, whether it is
physical or mental, is insufficient to amount to torture. Instead, the text provides that
pain or suffexring must be “severe™ The statute does not, however, define the term
“severe.” “In the absence of such a defimtion, we construe a statutory term in accordance
with its ordinary or natural meaning™ FDIC v. Meyer, 510 US. 471, 476 (1994). The
dictionary defines “scverc™ as “[u]osparing m cxection, punishment, or censure” or
“Mnflicting discomfort or pain bard w cndure; sharp; afflictive; distressing; violent;
extreme; as severe pain, enguish, torture.” Webster’s New International Dictionary 2295
(2d <d. 1935); see American Heritage Dictionary of the English Language 1653 (3d ed.
1992) (“‘extremely violent or grievous: severe pain”) (emphesis in original); IX The
Oxford English Dictionary 572 (1978) (“Of pain, saffering, loss, or the like: Grievous,
extreme” and “'of circumnstances . . .- bard to sustain or endure™). Thus, the adjective
“severe” convcysmatﬂ:epmorsuﬁ‘umgmnstbeofmchahxghkvel ofmtznsxtythat
the pain is dlmcult for the subject to endure.

Congress’s use of the phrase “severe pain” clscwhctcm the United States Code
can shed more light on its meaning. See. e.g., West Va. Univ. Hosps., Inc. v. Casey, 499
US. 83, 100 (1991) (“[Wle construe {a stamtory term] to contain that permissible
meaning which fits most. logically and comfortably into the body of both pmnously and
subsequently enacted law.™). Significantly, the phrase “severe pain™ appears in statutes
defining an emergency medical condition: for the purpose of providing health benefits.
See. eg., 8 US.C. § 1369 (2000); 42 US.C § 1395w-22 (2000); id. § 1395x (2000); id. §



1395dd (2000); id. § 1396b (2000); id § 139602 (2000). These stanstes define an
emergency condition as one “manifestng itself by 2cute symptoms of sufficient scverity
Gnchding:evmpazh)suchﬂm;pmdumlnypqson,whoposs&esanavaagc
xnowledge of health and medicine, could reasonably expect the abseace of immmediate
medialatmﬁonmmmmlacingthehdﬂlofmeindiﬁ&al.. . (i) in serious
jeupardy,(ii)setionsimpaimcnttobodﬂyfnmﬁom,or(ﬁi) serious dysfunction of any
bodily crgan or part” 4 § 1395w-22(d)Y3)®) (cmphasis added). Although these
ctatutes address a substantially different subject from Section 2340, they are nonetheless
hclpﬁlforund:tstandingwhatconsﬁmmscvmphysicdpm'n. They treat $cvere pain as
an indicator of ailments that are likely to result in permanent and serious physical damage
in the ahsence of immediate medical treatment. Such damege nmst rise to the level of
dwh.orgmfaﬂme,orﬂlepammimpaimmtofasiguiﬁmtbodyﬁmcﬁm These
stammsuggcstthat“scvmpain,”asusedinSecﬁoannstﬁseto a similarly high
Jevel—the level that would ordinarily be associated with a sufficiently scrious physical
condition or injury such as death, organ faihwe, or scricus impairment of body
functions—in order to constitnte torture.’

C.  “Severe mental pain or suffering”

Section 2340 gives further guidance as to the meaning of “severe mental pam or
suffering,” as distinguished fram severe physical psin and suffering  The statate
defines “scvere mental pain or suffering’™ as:

thcpmlongcdmenlalhanncausedhyormulﬁngﬁom— : i

(A) the intentional infliction or threatened infliction of severe physical
paim or suffering;
(B)mgadnﬂnistaﬁmorappﬁcaﬁmorﬁnmdaﬂministrzﬁonor
application, of mind-altering substances or other procedures calculated to
disrupt profoundly the senses or the personality;

(C) the threat of immminent death; or

3 wawmmmumm-wnmm-mrhmmwumrw
'wmphysialsuﬂ‘nhg”isacmcptdisﬁmtﬁvm'scmphyshlpah' We belicve the bettes vicw of
memmmh.m&nd:cymmdisﬁnampu The saure docs not defipe “severe

mnﬂph«m&dﬁg'hwmw&hmdnaﬁ@emmﬁmmdmmﬁa}
pain or suffering, Mm,dicﬁomﬂsdsﬁmdmwwdf)nh’md“mﬁzﬁng'hmofadl«hﬂ:
Compare, cg.W&adsT&dNﬂIMmﬁomlD&ﬁmyﬂM(lm)(wngmt&dngu“ﬂn
w«...m'mammmwmsmanwwmnmnuom
(mkMThOﬁudhﬂthkﬂWlﬁﬂde&l?”)(&ﬁingaﬁuﬁgstuﬁgu
undergoing of pap™); with, 2.g. Random Housc Webster's Unabeddged Dictionary 1394 (2d ed. 1999)
(d@&ing"pﬁn‘n“physiulsuﬂ‘dng”);mmtnnﬂ«iﬁg:mcﬁm of the Baglish Langmage 342
" (College ed. 1976) (dcfining pain a1 “suffering or distress™). Further, evea if we were to vead the infliction
ofmphyﬁmlsuffaﬁtgudisﬁnaﬁmmyhyﬁalpmnhm»mmdvcntm
suffering thar would not invelve scvere physical pain. Accoxdingly, we conciude that “pain or suffering” is
2 single concept within the definition of Scction 2340.

6



(D) the threat that another person will imminently be subjected to death, severe
physical pain or suffering, or the administration or application of mind-altering

substances or other procedures calculated to dmuptpmfoundlythesm or
pessonality.

18 US.C. § 2340(2). In order to prove “severs mental pain or suffering,” the statute
requires proof of “prolonged mental harm™ that was caused by or resulted from one of
four enumerated acts. We consider cach of these efements.

1 “Proionged Mental Harm*

As an initial matter, Section 2340(2) requires that the severe mental pain must be
evidenced by “prolonged mental haitm™ To prolong is to “lengthen in time™ or to
“extend the duration of, to draw gut.” Webster’s Third New Intemational Dictionary
1815 (1988); Webster's New International Dictionary 1980 (2d ed. 1935). Accordingly,
“prolong” adds a temporal dimension to the barm to the individual, namely, that the harm
must be one that is endured over some period of time. Put another way, the acts giving
rise to the harm must cause some lasting, though not necessarily permanent, damage. For
cxample, the mental strain experienced by an individual during a lengthy and intense
interyogation—such as onc that state or local police might conduct upon a criminal
suspect—would not violate Section 2340(2). On the other hand, the development of a
mental disorder such as posttraumatic stress disorder, which can last months or even’
years, or cven chronic depression, which also can last for a considerable period of time if
untreated, might satisfy the prolonged harm requirement. See American Psychiatric
Association, Diagnostic and Statistical Manual of Memtal Disorders 426, 439-45 (4th ed.
1994) (“DSM-IV™). See also Craip Haney & Mona Lynch, Regulating Prisons of the
Future: A Psychological Analysis of Supermax and Solitary Confinement, 23 N.Y.U.
Rev. L. & Soc. Change 477, 509 (1997) (noting that posttraumatic siress disorder is
frequently found in tortire victims); ¢f. Sana Loue, fmumigration Law and Health § 10:46
(2001) (recommending evaluanng for post-traumatic stress disorder immigrant-chient
who has experienced torture)* By contrast to “severe pain,” the phrase “prolonged
mental harm™ appears nowhere else m the U.S. Code nor does it appear in relevant

medical literature or international human rights reports.

“ The DSM-IV ciplains that postirzumatic disorder (“PTSD™) is brought on by exposure to tammnstic
cvents, such a5 serlous physical injury or wimessing the deaths of others and during those events the
individual felt “intense fear” or “borror.™ Jd. at 424. Those suffering ffom this disorder reexperience the
traumna through, infer alia, “yecurrent and intrusive distressing recollections of the event,” “tecuyent
distressing drearns of the event,” or “intense psychalogical distress at exposure to internal or extermal coes
that symbolize or sesemble an aspect of the watmatic event ™ Jd. a1 428. Additionaily, a person with PISD
“[plexsistentfly§” svoids sthguli associated with the rauma, incloding avoiding conversations about the
tratima, places that stimulate recollections about the trmuma; and they experience a pumbing of genetal
respansiveness, such as a “yestricted range of affect (e.g., unable to have loving feelings),” and “the feeling
of detachmnent or estrangement from others ™ /bid. Finally, m individeal with PTSD has “fplersistent
symptoans of increased arousal,” as evidenced by “imritability or outbursts of anger,” “hypervigilance,™
mggu-mdsmﬂeﬁspme, and difficolty sleeping or conccnmating. Jbid.

~)



Not only must the mental harm be prolonged to amount o severe mental pain and
suffering, but also it must be caused by or result from one of the acts histed in the statute.
In the absence of a catchall provision, the most natural reading of the predicate acts lsted
in Section 2340(2)(A)«D) is that Congress intended it to bé exhaustive. In other wurds,
other acts not included within Section 2340(2)’s gaumeration are not within the statutory
probibition. See Leatherman v. Tarrant Cownty Narcotics Inteiligence & Coordination
Unit, 507 US. 163, 168 (1993) (“Expressio wnius est exclusio alterius.”); Normam Singer,
2A Sutherland on Statutory Canstruction § 4723 (6th ed. 2000) (“[Wlherc a form of
conduct, the mammer of its performance and operation, and the persons and things to
which it refers are designated, there is an inference that all omissions shotld be
understocd as exclusions.™) (fooinotes omitted). We conclude that torture withm the
maamng of the statute requires the specific intent to canse prolonged mental harm by one
of the acts listed in Section 2340(2).

A defendant must specifically intend to canse prolonged mental haun for the
defendant to have committ It conld be arpued that a defendant necds to have
smEWWmmMgvemmmmmm
Under that view, so long as the defendant specifically mtended o, for example, threaten 2
victim with inominent death, he would have had sufficient mens rea for a conviction.
According to this view, it would be further necessary for a conviction to show only that .
the victim factually suffered prolonged mental harm, rather than that the defendant
intended to cause it. We belicve that this approach is contrary to the text of the statate.
The statute requires that the defendant specifically intend to inflict severe mental pain or
sufferipg. Because the statute requires this mental state with respect to the mfliction of
severe mental pain, and because it expressly defincs scvere mental pain in terms of
prolonged mental barm, that mental state must be present with respect to prolonged

mental hamm. To read the statute otherwise would yead the phrase “the prolonged mental

harm caused by or resultng fmm" out of the defimition of “severe mental pain or
suffering.”

Adefardznwuldncgaleashawmgofspmcmmtmmuscscvcmmmtalpm

o acled m good farth that Bis conduct would not
_amount to the acts prohibited by the statnte, Thus, if a defendant has 2 good fiith belief

that his actions will not result in prolonged mental harm, he lacks the mental state
necessary for his actions to constitute torture. A defendant could show that he acted in
goodfaxthbytahngsucbstcpsasmeymgprofesaonal literature, consulting with
experts, or reviewing evidence gained from past experience. See, e.g., Ratizlaf, 510 US.
at 142 n 10 (noting that where the stanite required that the defendant act with the specific

intent o violate the law, the specific intent element “might be negated by, c.g., proof that
defendant relied in good faith on advice of counsel.™) (citations omitted). All of these
steps would show that he has drawn on the relevant body of knowledge concerning the
multpmscn'bﬁthauhcstznne, namely prolonged mental hartn. Becanse the presence
of good faith would negate the specific intent element of torture, it is a complets defense
to such a charge. See, e.g., United States v. Wall, 130 F.3d 739, 746 (6th Cir. 1997);
United States v. Casperson, 773 F2d 216, 222~23 (8th Cir.1985).




2 Harm Caused By Or Resulting From Predicate Acts

Additionally, the threat of inflicting such pain is a predicate act nnder the stamte.

A threat may be implicit'or cxplicit. See, eg., United Stares v. Sachdev, 279 F.3d 25, 29
(Ist Cir. 2002). In crimmal law, courts geserally determine whether an individual’s
words or actions constitute a threat by examining whether.a reasonable person in the
' Same circumstances would conclude that a threat had been made. See, e.g.. Waitts v.
- United States, 394 U.S. 705, 708 (1969) (holding that whether a statement constituted a
threat against the president’s life had 1o be determined in light of all the surrounding

crcumstances); Sachdev, 279 F3d at 29 (“a reasopable person in defendant’s position
would perceive thae to be a threat, explicit, or mplicit, of physical injary™y; Usnited

. Second, Section 2346(2)(B) provides that prolonged meatal barm, constituting
torture, can be cansed by “t;hcadmizﬁszmionorappﬁcaﬁan or tireatened administration
or application, umeWgsubstanmsoroﬁlapmcedm caiculated to dismpt
profoundly the senses or the personzlity.” The statute provides no further definition of



m wiich it appears confirms this understanding of the phrase. See eg., Cal. Penal Code
§ 3500(c) (West Supp. 2000) (“Psychotropic drugs also include mind-altering . . . drugs .

), Minn. Stat. Ann. § 260B.201(b) (West Supp. 2002) (““chemical dependency
t:utmem define as programs designed to “reduc(e] the risk of the use of alcohol, ‘drugs,
or other mind-altering substances™).

*

This subparagraph, however, does not preclude any and all use of Srugs. Instead,
it prohibits the mof&npmm“ﬁmmwymcmm
sure, one tould argue that thus phrase applies only to “other procedures™ not the
application of mind-altering substances. We reject this mterpretation becanse the tenms
of Section 2340(2) expressly indicate thaf the qualifymg phrase applies to both “other
procedures” and the “application of mind-altering substances.” The word “other”
modifies “procedures calculated to disrupt profoundly the senses”™ As an adjective,
“other” indicates that the term or phrase it modifies is the remainder of several things
See Webster's Third New ntermational Dictionary 1598 (1986) (defining “other” as “the
one that remains of two or more™) Webster's Ninth New Collegiate Dictionary 835
(1985) (defining “other” as “being the ome (as of two or morc) remaining or not
incladed™). Or put another way, “other” signals that the words 10 which it attaches are of
the same kind, type, or class as the morc specific item previously listed. Moreoves,
where statutes couple words or phrases together, it “denotes an intentjon that they should
be mnderstood in the same general sense.” Norman Singer, 2A Sutheriand on Statutory
Construction § 47:16 (6th ed. 2000); see also Beecham v. United States, 511 U.S. 368,
371 (1994) (“That several items m a list share an amribute covnsels in favor of
interpreting the other items as possessing that atiribute as well.™). Thus, the paiting of
mind-altcring substances with procedures calcnlated to distupt profoundly the senses or
personality and the usec of “other” (o modify “procedures” shows that the use of such
substances must also cause a profound distuption of the senses oz personality.

For drugs or procedures to risc to the Ievel of “disnupt{ing] pmfoundlythc senses
or Pmahm ﬁwjmm produce an extreme effect. my requiring that they he

wnsuonslydes:medtheactsmpmdnccsndnneﬂ‘mls U.S.C. § 2340(2)(B). The
‘word “@srupt™ i defined a5 ¥6 break a=under; to part forcibly; rend,” imbaiog the verb
with 2 connotation of violence. Webster's New International Dictionary 753 (24 cd.
1935); see Webster’s Third New International Dictionary 656 (1986) (defining digrupt as
“to break apart: Rupture” or “destroy the miity or wholeness of”); IV The Oxford English
Dictionary 832 (1989) (defiming disrupt as “{tJo break or burst asunder; to break in
pieces; to separite forcibly”). Moreover, disraption of the scnscs or. personality alone is
insufficient to fall within the scope of this subsection; instead, that distuption must be
profound. The word “profound™ has 2 nember of meanings, all of which convey a
significant depth. Webster’s New International Dictionary 1977 (2d ed. 1935) defines
profound as:*“Of very great depth; extending far below the surface or top;
unfathomable{;] . . . [c]Joming from, reaching to, or situated at a2 depth or more than
ordinary depth; notmpctﬁcxal‘ decp-seated; chiefly with reference to the body; as 2
profound sigh, wound, or pain(;] . . . {clharacterized by intensity, as of feeling or quality;
deeply felt or realized; as, profound respect, fear, or melancholy; hence, encompassing;
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thoroughgoing; complete; as, profound sleep, silence, or ignorance™ See Webster’s
Third New Interpational Dictionary 1812 (1986) (“having very great depth: extending far
below the surface . . . not superficial”). Random House Webster’s Unabridged
Dictionary 1545 (24 ed. 1999) also defines profound as “originating in of penetrating to
the depths of one’s being”™ or “pervasive or intense; thorough; complete™ or “extending,
situated, or originating far down, or far beneath the surfacc.”” By requiring that the
procedures and the drugs create a profound disroption, the statute requires more than that
the acts.“forcibly separate™ or *“rend™ the senses or persomality. Those acts must
penstrate. to the core of an individuidl’s ability to perceive the world around him,
substantially imterfering with his cognitive abilities, or fimdamentally alter his
personality. ' '

The phrase “disrupt profoundly the senses or personality” is not used in mental
health literature nor is it derived from elsewhere in U.S. law. Nonetheless, we think the
following examples would constitute a profound disraption of the scnses or pexsonality.
Such an effect might be seen in a drug-induced dementia. In such a state, the individual
suffers from significamt memory impairment, such as the inability to retain any new
information or recall information about things previously of interest to the individual
See DSM-IV at 134.° This impairment is accompanied by ane or more of the following:
deterioration of language function, ¢.g., repealing sounds or words over and over again;

" impaired ability to execute sirople motor activities, e.g., inability to dress or wave
goodbye; “{in]ability to recognize [and identify] objects such as chairs or pencils” despite
normal visual functioning; or “{d)isturbances in executive level functioning,™ 1 2., serious
impainncnt of abstract thinking. Jd at 134-35. Similarly, we think that the onset of
“brief psychotic disorder” would satisfy this standard See fd at 302-03. In this
disorder, the mdividual suffers psychotic symptoms, includmg among other things,
delusions, hallucinations, or even a catatonic state. This can last for one day or even onc
month. See id. We likewise think that the onset of obsessive-compulsive disorder
behaviors would rise to this level. Obsessions are intrusive thoughts mnrelated to reality.
They are not simple worries, but are repeated donbts or even “aggressive or horrific
impulses.” See id. at 418. The DSM-IV further explains that campulsions inchnde
“repetitive bchaviors (e.g., hand washing, ordering, checking)” and that “Tbly definition,
[they] are either clearly excessive or arc not connected in a realistic way with what they
are designed to neutralize or prevent™ See id. Such compulsions or obsessions must be

ime: ing.” See id at 419. Moreover, we think that pushing someone to the
brink of suicide, particularly where the persen comes from a calture with strong taboos
against suicide, and it is evidenced by acts of sclf-mutilation, would be a sufficient

- dismiption of the personality to constitute a “profound distuption.” These examples, of
course, are in no way intended to be exhaustive list. Instead, they are merely intended to

’ Published by the Amcrican Psychiatric Association, and written as a collaboration of over a thonsend
mmm&:mmtu&muamo{hﬁmﬁmmm
bealth jssues and is likely to be vséd in tris] should charges be brought thet allepo this predicate act. See,
£g., Atkins v. Virinia, 122 S. Ct. 2242, 2245 0.3 (2002); Kansas v. Crane, 122 S. Cu 867, 871 (2002);
Karsas v. Hendricks, 521 U.S. 346, 35960 (1997); McClean v. Merrifield, No. 00-CV-0120E(SC), 2002
WL 1477607 at *2 0.7 (WDN.Y. Joge 28, 2002); Peeples v. Coastal Office Prods, 203 F. Supp. 2d 432,
439 (D. Md. 2002); Lassiegne v. Tacg Bell Carp., 202 F. Supg. 24 512, 519 (E.D. La. 2002).
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illustrate the sott of mental health effects that we believe would accompany an action
severe enongh to amount to one that “disnpys] profoundly the senses or the personality.”

The third predicate act listed in Section 2340(2) is threatening a prisoner with
___“Seyminent death.” 18 US.C. § 2340(2)(C). mgplamtextmakwclmthatathmof
d&mabncumuﬁgﬁlw%w
of immmment death” is found in the common law as an element o defense of duress.
See Balley, 444 US. at 409. “{Wlhere Congress bomrows terms of art m which are
accurnulated the legal tradition and meaming of centuries of practice, it presumably
knows and adopts the cluster of ideas that were attached to each borrowed ward in the
body of leaming from which it was taken and the meaning its use will convey to the
judicial mind wnicss otherwise instructed. In such case, absence of cantrary direction
may be taken as satisfaction with widely accepted definitions, not as a departure from
them.” Morissette v. United States, 342 US. 246, 263 (1952). Comman law cases and
legislation generally define imminence as requiring that the threat be almost immediately
forthcoming. 1 Wayne R. LaFave & Austin W. Scott, Jr., Substamtive Ctiminal Law §
5.7, at 655 (1986). By contrast, threats referring vaguely to things that might happen
the future do not satisfy this immediacy requirement. See United States v. Fiore, 178
‘F3d 917, 923 (7th Gir, 1999). Such a threat fails to satisfy this requirement not because
it is too remote in time but becanse there is a lack of cortainty that it will occur, Indeed,
nmmg:sanmdxmorofmmtythatmchzxmwﬂweﬂnthcdcfcndm JThus-a-vagne

pnsoncr to mack cxccuuons ar playmg Russxan oulete wnh hlm would have sufficient
immediacy to constitute a threat of mminent death. Additionally, as discussed earfier,
we believe that the existence of a threat must be assessed from the perspective of a
reasonable person mn the same circumstapces.

Fourth, if the official threatens to do anything previously described to a third
party, or commits such an act agzinst a third party, that threat or action can’sexve as the
necessary predicate for prolonged mental harm. See 18 U.S.C. § 2340(2)(D). The stante
does not require any relationship between the prisoner and the third party.

3 Legislative History

The legislative history of Sections 2340-2340A is scant. Neither the definition of
torture nor these sections as a whole sparked any debate. Congress criminalized this
conduct to fulfill U.S. obligations under the UN. Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (“CAT™), adopted Dec. 10, 1984,
S. Treaty Doc. No. 100-20 (1988), 1465 UN.T.S. 85 (eatered into force June 26, 1987),
which requires signatories to “casure thar all acts of torture are offenses undey its criminal
law™ CAT art. 4. These sections appeared only in the Senate version of the Foreign
Affairs Authorfeation Act, and the conference bill adopted them without amendment. See
H. R Conf Rep. No. 103-482, ar 229 (1994). The only light that the legislative history
sheds reinforces what is already cobvicus from the texts of Section 2340 and CAT:
Caongress intended Section 2340 definition of torture ta track the definition set forth in
CAT, as elucidated by the United States’ reservations, understandings, and declarations
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submitted as part of its ratification. See 8. Rep. No. 103-107, at 58 (1993) (*The
definition of torture emanates directly from article 1 of the Convention.”); id. at 58~59
(“The definiion for ‘severe mental pain and suffering’ incorporates the undetstzndmg
made by the Senate concerning this term_.™).

4. Summary *

Section 2340°s definition of torture must be read as a sum of these component
parts. See Argentine Rep. v. Amerada Hess Shipping Corp., 488 U.S. 428, 434-35 (1589)
(reading two provisions together to determine statute’s meaning); Bethesda Hosp. Ass'n
v. Bowen, 485 U.S. 399, 405 (1988) (looking to “the langnage and design of the statute as
a whole” to ascertain a statute’s meaning). Each component of the definition emphasizes
that torture 1s not the mere ifliction of pain crsuﬁ’%anothar but is instead a step
well removed. The victin must expenicnce intense or suffering of the kind that is
_equivalent to the pain that would be associated with sexious so that

death, organ failure, or pennancat damage resulting in 8 loss of significant hody function f
will likcly result. If that pam or suffering is psychologjcal, that suffering must result
from one of the acts set forth in the statute. In 2dditicn, these acts must canse long-term
mental hbarm. Indeed, this view of the criminal act of torture is consistent with the 1erm’s
conmmon mezmng. Torture is generally wnderstood to involve “intense pain™ or
“excruciating pain,” or put another way, “extreme angnish of body or mind.” Black’s
Law Dictionary at 1498 (7th Ed. 1999); Random House Webster’s Unabridged
Dictionary 1999 (1999); Webster’s New International Dictionary 2674 (2d ed_ 1935). In
short,mdmg\hedcﬁmuonofwmrcasawholc, it is plain that the tezm encompasses
only extreme acts_®

® Tarture is 2 eom also found in state law. Some states expressly proscribe “rmmder by wrture.” See. eg.,
Idaho Codc § 134001 (Mickic'1997); N.C. Gen. Stat. Amn. § 14-17(1999) see aiso Me.Rev. Stat. Apn*
it 17-A, § 152-A (West Supp. 2001) (aggravated attempred mirder i “{tThe anempeed murdcr . -
accompanied by tormare, sexnal assanlk or other extreme cruelty inflicted upen the victim™). Otbetsm
have made tortire an aggravatiog factor sipporting itrposition of the death pemlty. See, eg, Atk Code
Arn. § 5-4-604{B)B); Del. Code Axn. tit. 11, § 4205(eX1)() (1995); Ga. Code Ann. § 17-10-30(b)X7}
(1997); ; 720 1L Comp. Stat. Ann. 5/9-1(6)(14) (West Supp. 2002); Masx. Arm. Laws ch. 279, § 6Xa)
(Law. Co-op. 1992); Ma. Asn. Stat. § 565.032(2X7) (Wcst 1999); Nev, Rev, Stat. Ann. 200-033(8) (Michie
2001): NI Star. Am. § 2C:11-3 (West Supp. 2002) (same); Tean. Code Amn. § 39-13-204G)(5) (Supp.
2001); see also Alaska Sut. § 12.55.125(2)(3) (2000) (trm of 99 years® imprisomoent mandatory where
defendant subjected victioo to “substandal physical torture™). Al of these laws support the conchusion that
mmbgmaanyanmcaafarbgundw&:ﬂicﬁuafpdnw:qﬂ’mwm

Cahfmmhwxsﬂhmuveontbjspomt The California Pemal Cede not anly makes toicure irself
anoﬁ'cnsc.sccCal.PemlCodcQmG(WmSnpp.ZMLn:ko;mmmbymm&LM
Code § 189 (West Supp. 2002), and provides that torture is m aggravating circunstance suppotting the
impositon of the death pemalty, sce Cal Penal Code § 1962 (West Sepp. 2002). California’s definitions of
mdmmmﬁu&cmumedfw@mﬂyqu{mmmgmm Desipned v
“5H[] a gap in cxiSting lxw dealing with extremely violent and callons criminal canduct(,]* People v Hale,
88 Cal. Rptr. 2d 904, 913 (1999) (intermal quotation marks and citation amitted), Se:donzoﬁdeﬁnalh:
affense af ortere as:

{c]very parson who, with the intent w cause el or extreme pain and sulfering for the
purpese of rcvenge, extortion, persuasion, of for any sadistic purpose, inflicts preat bodily
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IL  U.N. Convention Against Torture and Other Cruel Inhuman or Degrading
Treatmeut or Punishment.

Becanse Congress cnacted the criminal prohibition against torture to implement
CAT, we also examine the treaty’s text and history to develop a fuller understanding of
the context of Sections 2340-2340A. As with th8 statute, we begin our analysis with the
treaty's text. See Eastern Airlines Inc. v. Flayd, 499 U.S. 530, 534-35 (1991) (“When
interpreting a treaty, we begin with the text of the treaty and the context in which the
written words are used) (quotation marks and citations omitted). CAT defines torture
as: .

any act by which severe pain or suffering, whether physical or mental, is
intentionally inflicted on 2 persan for such purposes as obtaining from him
or a third person mformation or a2 confession, punishing him for an act he
or 2 third person has committed or is suspected of baving committed, or
intimidating or coercing him ar a third person, or for any reason based on
discrimination of any kind, when such pain or suffering is inflicted by or
at the instigation of or with the consent or acquiescence of a public official
or other person acting in an official capacity.

Article 1(1) (cmphasis added). Unlike Scection 2340, this defmition includes a list of
purpases for which such pain and suffering is inflicted. The prefatary phrase “such
purposes as” makes clear that this list is, however, illustrative rather than exhaustive.
Accordingly, severe pain or suffering need not be inflicted for those specific purposes to
constitute torture; instead, the perpetrator must simply have a purpose of the same kind.

igjury - - . upan the person of another, is guilty of tortare. The crime of tortore does not
require any proof that the victim snffered pain.

(Exmphasis added). Wimrwpentqsecﬁonslmmuzndﬂwrofwﬁchmmmmﬁyd:ﬁmd,
Califormis courts have recognized that tarsare genemally means an “{a)ct or process of inflicting severe pain,
esplecially] as 3 punishment to extnrt confession, of in revenge . . . Fnplicit in that deforition is the
requirement of an intemt to caose pain and suffering in addition 10 death.™ People v. Barrera, 18 Cal Rptr.
2d 395, 399 {Ct. App. 1993) (quotation marks and citartion amitred). Further, ““muovder by torture was and
Bmdudmng&:mﬁm&mﬂ:hlypuofmdahm&oﬂhedaﬂaﬁmmnfﬁem
cansing death.™ /d. ax 403 (quoting People v. Wiley, 133 Cal Rptr. 135, 138 (1976) (in bank)). The
definitian of mumnder by torture special ciranustance, proscribed undesr Cal Penal Code § 1902, ikewise
shaws an attempt 10 reach the mast beidous acts imposing pain beyond that which 2 victim suffers through
deaty alone. To establish rmarder by torture special circumstance, the “tatent to kill, intent to torture, aad
infliction of an cxtremely painful act upon & living victin™ must be prescatr. People v. Bemore, 94 Cal.
Rptr. 2d 840, 861 (2000). Thmmmmeﬂwhyt“a&summmﬁeﬁcﬁmb
suffer pain in addition to the pain of death.™ Id st 862 (quoting People v. Davenport, 221 Cal. Rptr. 794,
875 (1985)). thTmVimmmmenWTmmud infra
at Payes I and INT, uddh&liﬁmpﬁhﬂmwmmqmawﬂm—mchu
cmdtyrcvcngeoremsadisn. Section 2340 does not require this additional intent, but as discussed
supra pp. 2-3, requires that the individual specifically intended 1o cause severe pain or suffering.
Furthennore, unlike Section 2344, neither section 129 not section 206 appear to require proof of actual pain
ta establish torunc,
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More importantly, like Section 2340, the pain and suffering mast be severe to reach the
threshold of torture. ’Dms,thetcxtof CAT reiuforces our rmdmg of Section 2340 that
torture st be an extreme act.”

CATalsothsnngmshsbdweentmmemdothaactsofauel mhumm.or
degrading treatment or punmishment® Article 16 of CAT requires state patties to
‘“undertake to prevent . . . other acts of cruel, inhuman or degrading treabment or
pnmshmmtw]udxdoroimoumtotarmreasdeﬁnedmmdcl. (Emphasis added).
' CAT thus establishes a category of acts that are not to be committed and that states must
endeavor to preveat, but that states need not criminalize, leaving those acts without the
stigma of criminal penalties. CAT reserves criminal penalties and the stigma attached to
those penalties for torture alone. In so doing, CAT makes clear that tortuxe is at the
farthest end of impermissible actions, and that it is distinct and separate from the lower
level of “crucl, inhuman, or degrading treatment or punishment™ This approach is in
keeping with CAT's predecessor, the UN. Declaration on the Protection from Torture.
That declaration defines torture gs “an aggravated and deliberate form of crued, inbuman
or degrading treatment or punishiment.” Declaration on Protection from Torture, UN Res.
3452, Art. 1(2) (Dec. 9, 1975).

? To be suze, the text of the treaty requircs that an individual act “intentianally.” This langnage might be
resd to roquire caly geoeral insent for violations of the Tornme Convention. We belicve, however, that the
better interprettion is that that the use of the phrasc “intrntiopally”™ also created a spexific inens-type

In that event, the Bush adminisuation’s nnderstanding ropresents only an explanation of how the
Uhnited Staves intended w implerpans the vague langumpe of the Torure Comvention. 1If, however, the
Convention estzblished a genetal intent standard, then the Bush understanding represents a moodification of
the obligadon undertaken by the United States,
: Cmnmnuﬂde30fﬁeuevlCmonpmmcfw,vamdeanubthmeof
Prizsoners of War, 6 U.S.T. 3517 ("Geneva Convention I1T”) contains somecwhat sivglac fanguage. Asticle
3(1Xa) prakibity “violencs w life and person, in particular wander of all kinds, omtilation, cruel reatment
aud:ome. (Ecophasis added). Article 3(1)(c) additionally probibits “outrages upon persenal dignity, in

Insnibiating and degrading treatment.™ Subsection (¢) must forbid more conduct than that
memm(a)mmmwnuumm Commeon article 3 dores
not, however, define either of the phrases “outrages upon persoral dignity” or “bmwniliating and degrading
weatment.” International evimingl fribunals, such s« those respecting Rwanda and former Yugoalsvia have
vsed comman article 3 to try individuals for comminting mhuman acts lacking any military necessity
whatsoever. Based on ot review of the case luw, howevet, these tribumls have not yet articalated the full
scope of conduct prohihited by common article 3. Memorandam for Jokn C. Yoo, Deputy Assistant
Anomey General, Office of Legal Counsel, from James C. Ho, Attomey-Advisor, Office of Legal Counsel,
Re: Possible Interpretations of Common Article 3 of the 1949 Geneva Convention Relztive 1o the
Treatment of Prisoners of War (Feh. 1, 2002).

3
We note that Section 2340A and CAT protect any individual from tornare. By contrast, the

standards of conduct established by commeon article 3 of Convention I, do not apply to “an armed conflict
between a nation-state and a tamsnarional terrovist organization ™ Memorandum for Alberto R. Gonzalcs,
.Counse} to the President and William J. Haynes, I, Gencral Counsel, Departinent of Defnse, from Jay S.
Bybes, Assistant Attermnzy Gegeral, Office of Legal Counsel, Re: Application of Treaties and Laws 1o al
/ chdadeé!ﬁdemmatS(]mﬁ,l\M(
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A. Ratification History

Executive branch interpretation of CAT further supports our conclusion that the
treaty, and this Section 2340A, prohibits only the most extreme forms of physical or

. As we have previously noted, the “division of treaty-making responsibility
between the Scnat: and the President is &enhalty the reverse of the division of law-
making authority, with the President being the “draftsman of the treaty and the Senate’
holding the anthority to grant or deny approval.” Relevance of Senate Ratification
History 1o Treaty Interpretation, 11 Op. OL.C. 28, 31 (Apr. 9, 1987) (“Sofaer
Memarandum”). Treaties are negotiated by the Presidest in his capacity as the “sole
argan of the federal government in the field of international relations.™ United States v.
Curtiss-Wright Export Corp., 299 US. 304, 320 (1936). Morcover, the President is
responsible for the day-to-day interpretation of a treaty and retains the power to
unilateraily terminate a treaty. See Goldwater v. Carter, 617 F2d 697, 707-08 (D.C.
Cir.) (en banc) vacated and remanded with instructions to dismiss on other grounds, 444
11.S. 996 (1979). The Bxecutive’s interpretation is to be accorded the greatest weight in
ascertaining a treaty’s intent and meaning See, e g, United States v. Stuart, 489 US.
353, 369 (1989) (“the medning attributed to treaty provisions by the Government
agencics charged with their negotiation and enforcement i¢ entitled to great weighs'™)

. {quoting Sumitomo Shoji America, Inc. v. Avagliano, 457 U.S. 176, 184-85 (1982));
Kolovrat v. Oregon, 366 U.S.- 187, 194 (1961) (“While courts interpret treaties for
themselves, thc meaning given them by the deparument of goverrunent particularly
charged with their negotiation and enforcement is given great weight.™); Charlton v.
Kelly, 229 U.S. 447, 468 (1913) (“A construction of a treaty by the politicat departments
of the government, while not conclusive vpon 2 court . . . , is nevertheless of much
weight.™). '

A rcview of the Exccutive branch’s imterpretation and understanding of CAT
reveals that Congress ¢odified the view that torture included only the most extreme forms
of physical or mental harm. 'When it sabmitted the Convention to the Senate, the Reagan
adminmistration took the position that CAT reached only the most heinous acts. The
Reagan administration included the following nnderstanding:

The United States vnderstands that, in order to constitute torture, an act
must be 2 deliberate and calculated act of an extremely cruel and inhuman
nature, specifically intended to inflict excruciating and agonizing physical
or mental pair or sufferiog.

S. Treaty Doc. Nao. 100-20, at 4-5. Focising on the treaty’s requirement of “severity,”
the Reagn admimistration concluded, *“The extreme nature of tortre is further
ernphasized in (this] requiremnent.” S. Treaty Doc. No. 100-20, at 3 (1988); S. Excc. Rep,
101-30, a1 13 (1990). The Reagan administration also determined that CAT s definition
of torturc fell i linc with “United States and international usage, [where it] is usually
reserved for extreme deliberate and unusually cruel practices, for example, sustamed
systematic beatings, apphcancm of electric curfents 1o sepsitive parts of the body and
tying up or hanging in positicns that cause extreme pain.” S. Exec. Rep. No. 101-30, at
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14 (1990). In interpreting CAT’s definition of torture as reaching onty such extreme acts,
the Reagan administration underscored the distmction between torture and other croel,
inhmman, or degrading trcatment or pumishment In particular, the administration
declared that article 1's definition of torture ought to be construed in light of article 16.
See S. Treaty Doc. No. 100-20, at 3. Based, on this distinction, the admimnistration
concluded that: ““Torture’ is thus to be distinguished from lesser forms of cruel,
inhuman, or degrading treatinent or punishment, which are to be deplored and prevented,
memtsomnvasallymdmgonmllycondcmnedastowmmmeswmlegﬂ
consequences that the Convention provides in case of torture.” S. Treaty Doc. 100-20, at
3. Morcover, this distinction was “adopted in order to emphasize that torture is at the
extreme end of cruel, inbuman and degrading treatment or punishment.” S. Treaty Doc.
No. 100-20, at 3. Given the exireme nature of torture, the admmistration concluded that
“rough treatment as generally falls into the category of -‘police brutality,” while
deplomable, does not amount to “torture.™ S. Treaty Doc. No. 100-20, at 4.

Although the Reagan administration relied on CAT's distinction between torture
and “cruel, inhuman, or degrading treatment or punishment,” it viewed the phrase “cruel,
inhuman, or degrading treatrnent or punishment™ as vague and lacking in a eniversally
. accepted meaning. Of even greater concern to the Reagan administraion was that
because of its vagucness this phrase could be construed to bar acts not prohibited by the
U.S. Constitption. The administration pointed to Case of X v. Federal Republic of
Germany sas the basis for this concemn. In that case, the Furopean Court of Human Rights
determined that the prison officials’ refusal to recognize a prisoner’s sex change might
constitute degrading treatment. See S. Treaty Doc. No. 100-20, at 15 (citing European
Commission on Human Rights, Dec. on Adm., Dec. 15, 1977, Case of X v. Federal
Republic of Germany (No. 6694/74), 11 Dec. & Rep. 16)). As a result of this concem,
the Administration added the following understanding:

The United States understands the term, ‘cruel, inhuman or degrading
treatment or puntshment,” as used in Article 16 of the Convention, to mean
the cruel, unusual, and inbumane wcatment ov punishment prohibited by
the Fifth, Eighth and/or Fourteenth Amendmeats to the Constitation of the
United States.”

S. Treaty Doc. No. 100-20, at 15-16. Treatment or punishment must therefore rise to the
level of action that U.S. courts have found to be in violation of the U.S. Constitution in
order to constitote cyuel, inhuman, or degrading treatment or punishment. That which
fails to rise to this level must £ail, a fortiori, to constitute torture wnder Section 2340.”

* The vagoeness of “cruel, inhmman aud degrading treatment” ensbles the term to have a farrnging reach.
Article 3 of the Eempein Convention cn Humman Rights similarly prohibits such treatment. The Bwropeza
Court of Haman Rights has construed this phrase broadly, cven assessing whetber such treatment bas
occurred from the subjective stand point of the victim. See Memortadum from James C. Ho, Attomney-
Advisor w John C. Yoo, Deputy Assistant Attomey General, Re: Possible Interprenmions of Commonr
Article 3 of the 1949 Geneva Convention Relative ta the Treatment of Prisoners of War (Feb. 1, 2002)
{finding that Furopean Counrt of Human Right’s construction of inhumem or degradimg treatment “is broad
<nough to argnably furtid even standard U.S. law enforcament intrrogation techniques, which endeavor to
break down a detainee’s *moral resistance’ m answering questions.”).
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The Senate did not give its advice and consent to the Convention until the first
Bush administration. Although using less vigorous rhetaric, the Bush administration
jomed the Reagan administration in interpreting tortre as only reaching extreme acts.
To ensure that the Convention's veach remained limited, the Bush admimistration
submiited the following understanding:

-

The United States understands that, in order to constitute toxture, an act .
must be specifically intended to inflict severe physical or mental pain or

suffering and that mental pain or suffering refers to prolonged mental pain

caused by or resulting from (1) the mtentional mmfliction or threatened

infliction of severe physical pain or suffering; (2) administration or

application, or threatened administration or application, of mind altering

substances or other procedures caiculated to disnupt profoundly the seases.
or the personality; (3) the threat of tmmiment death; or (4) the threat that

another person will imminently be subjected to death, severe physical pain

or suffering, or the administration or application of mind-altering

substances or other procedures calculated to distupt profoundly the senses

or personality.

S. Exec. Rep. No. 101-30, at 36. This understanding accomplished two things. First, it
ensured that the term “intentionally” would be understood as requiting specific intent.
Second, it added forra and substance to the otherwise amorphous concept of mental pain
or suffering. In so doing, this understanding cnsured that mental torture would rise to a
sevetity seen in the context of physical torhe. The Senate ratified CAT with this
understanding, and as is obvious fium the text, Congress codified this understanding
almost verbatim in the criminal statute.

To be sure, it might be thought significant that the Bush administration’s language
differs from the Reagan administration understanding. The Bush administration said that
it had altered the CAT understanding i vesponse to cificism that the Reagan
administration”s original formulation had rdised the bar for the level of pain necessary for
the act or acts to constifute torture. See Convention Against Torture: Hearing Before the
Scaate Comum. On Forcign Relations, 101st Cong. 5-10 (1990) (“1990 Hcearing™)
(prepared statement of Hon Abraham D. Sofacr, Legal Adviser, Department of State).
While it is true that there are rhetorical differences between the understandings, bath
administrations consistently emphasize the extraordinary or extreme acts required to
comstitute torture. Aswehzvesem,theBushmdamdingascodlﬁedeecnonM
mchzsonlycxtr:znemts. The Reagan understanding, Eke the Bush understanding,
cosured that “intentionally” would be understood as a specific intent requirement.

Mmdmmheimmmdﬂmhw effores 1o limit the reach of the eruel,
inframan and deprading treatment langiage, i appears to still have a mthex limdtless reach. See id.
(describing how the Eighth Amendment ban on “creel 3nd umsual panishment® bas been used by cours to,
inter alia, “cagnge in detailed regulation of prison conductions, incinding the exact size cells, cxercise, and
secreational actjvities, quality of food, access ta cable television, intetyet, 30d lawe librarics.™)
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Though the Reagan administration required that the “act be deliberate and calculated™
and that it be inflicted with specific intent, in operation there is Jitle difference between
requiring specific intent alone and requiring that the act be deliberate and calenlated. The
Raganmdmding’sﬂsomdee:q:mswhatisobviomﬁnmmcplﬁntmofCAT:
torture is an extreme form of cruel and inhumangreatment. The Reagan administration’s
understanding that the pain be “excruciating and agonizing” is in substance not different
from the Bush administration’s proposal that the paip most be sévere.

The Bush understanding simply took a rather abstract concept—excruciating and
agonizing mental pain—and gave it a moare concrete form.  Excoutive -branch
represcotations made to the Senate support cur view that there was little difference
between these two understandings and that the firther definition of mental pain or
suffering merely sought remove the vaguencss created by concept of “agonizing and
cxcruciating” mental pain. See 1990 Hearing, at 10 (prepared statement of Hon.
Abraham D. Sofacr, Legal Adviser, Deparmment of State) (“no higher standard was
intended” by the Reagan administration understanding than was present in the
ConvmﬁmortheBushundasmdmg;idatB—M(swcmanoszkRichard,Deputy
Assistant Attorney Gmml;CximinalDivision,Depmentowaﬁcc)(“!nmeﬁ‘mto
overcome this unacceptable element of vagneness [in the term “mental pain”}, we have
proposed an understanding which defines severe mental pain constituting torture with
sufficient specificity . . . 1o protect innocent persons and meet constitutianal due process
requirements.”) Accordingly, we believe that the two definitions submitted by the
Reagan and Bush administrations had the same purpose in terms of articulating a legal
standard, namely, ensuring that the prohibition against torture reaches only the most
extreme acts. Ultimatcly, whether the Reagan standard would have been even higher is a
purcly academic question becanse the Bush understanding cleardy established a very high
standard.

Executive branch representations made to the Semate confirm that the Bush
administration maintained the view that torture encompassed only the most extreme acts.
Although the ratification record, ie., testimony, hearings, and the fike, is generaily not
accorded great weight in interpreting treaties, authoritative statements made by
representatives of the Exccutive Branch are accorded the most interpretive valne. See
Sofaer Memorandum, at 35-36. Hence, the testimony of the executive branch witnesses
defining torture, in addition to the rescrvations, wnderstandings and declarations that were
submitted to the Senate by the Executive branch, should cary the highest interpretive
value of ay of the statements in the ratification record. At the Senatc hearing on CAT,
Mark Richard, Deputy Assistant Attortey General, Criminal Division, Department of
- Justice, offered extensive testimony as to the meaning of torture. Echomg the analysis
submitted by the Reagan administration, he testified that “{tjorture is widerstood to be
that barbaric cruelty which lies at the top of the pyramid of hwmman rights misconduct.”
1990 Hearing,"at 16 (preparcd starement of Mark Richard). He further explained, “As
appliedtnphysicaltmmm.lhmappcarstobesumcdcgmeofconsumﬂntﬁnconcept
involves conduct, the mere mention of which sends chills down one’s spine.]* Id.
Richard gave the following examples of conduct satisfying this standard: “the needle
under the fingemail, the application of electrical shock to the genital area, the piercing of
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eyeballs, etc” Id. lnshort.repaungvmanYV&banmmetmnscdmmcngm
understanding, Richard explained that under the Bush administration’s submissions with
the treaty “the cssence of torture™ js treattnent that inflicts “ “excruciating and sgonizing
physical pain.” Jd. (emphasts added). -

As to mental torture, Richard testified that “no international consensus had
emerped [as to] what degree of mental suffering is required to constitutc torture{,J” but
that it was ponctheless clear that severe mental pain or suffering “does not encompass the
_normal legal compulswns which arepmpq-lyapartofme criminal Justice system(:]
interrogation, incarceration, prosecution, compelled testimony against a fiend, etc,—
notwithstanding the fact that they may have the ipcidental efféct of producing mental
strain.” Id at 17. According to Richard, CAT was intended to “condemn as torture
intentional acts such as those designed to damage and destroy the hnman personality.”
Id. at 14. This description of mental suffering emphasizes the requirement that amy
mental hamm be of significant duration apd lends further support for our copclnsion that

mind-altering substances st have a profoundly disruptive effect 1o serve as a predicate
act,

Apart from statements from Executive branch officials, the rest of a ratification
record is of little weight in Intexpreting a treaty. See generally Sofaer Memorandum.
Nonctheless, the Senate understanding of the definition of torture largely echoes the
administrations® views. The Senate Foreign Relations Committze Report on CAT
opined: “{flor an act to be “tortore’ it must be an extreme form of cruel and inhuman -
treatment, canse severe pain and suffering and be intended to cause severe pain and
suffering.” S. Exec. Rep. No. 101-30, at § (emphasis added). Moreover, like both the
Reagan and Bush administrations, the Senate drew upon the distinction botween torture
and croel, xnhuman or degrading tredtment or punishment in reaching its view that torture
was extreme.!® Finally, the Senate concurred with the administrations’ concemn that
“cruel, inhuman, or degrading treatment or punishment” could be construed to establish a
new stamdard above and beyond that which the Constitation mandates and supported the
inclusion of the reservation establishing the Constitution as the baseline for determining
whether conduct amounted to cruel, inhuman, degrading treatment or punistonent. See
136 Cang. Rec. 36,192 (1990); S. Exec. Rep. 101-30, at 39.

B. Negotiating Hist;ry

CAT’s negotiating history also indicates that its definition of torture supports our
reading of Section 2340. The state partics cndeavored to craft a definition of tortmre that
reflected the tenm®s gravity. During the negotiations, state parties offered various
formulations of the definition of torture to the working group, which then proposed a

* Hemring testimony, though the least weighty evidence of meaning of all of the ratiication record, is not
to the contrary. Other exaraples of tortare mentioned in testimony similarly reflect acts resuiting in intense
pain: the “gouging our of childrens’ Jsic] eyes, the tortare death by molten subber, the nse of elecxic
shocks,” cigarette burns, hanging by hands or fect. 1990 Heaging at 45 (Satement of Winston Nagan,
Chairman, Board of Directars, Amnesty Internetiopal USA); id. at 79 (Statemer of David Weissbrodz,
Professar of Law, University of Mixmcsotst, o behalf of the Conter for Victims of Tortme, the Minnesot
Lawyers Inwaastional Buman Rights Commnittec),
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definition based on those formulations. Almost all of these suggested defimitions
iﬂnmthemmmsthattmtmismmmemdsi@edm cause agonizing pain.
For example, the United States proposed that torture be defined s “includfing] any act by
wlﬁchmundyswmpdnotmﬁ‘uing...isddibaatdymdmahdouslyinﬂidédona
person.” J. Henpan Burgers & Hans Danelivs, The Unired Nations Convention Against
Torture: A Handbook on the Convention Against Tortire and Other Cruel Drkonan and
Degrading Treatment or Purishment 41 (1988) (“CAT Handbook™). The United
thdmnmggmedmmmomresnicﬁvedeﬁniﬁon,ie,mmbcdeﬁmdnme
“Systematic and intentional infliction of extreme pain or suffering rather than infentional
mfliction of severe pain or suffering ™ Id. at 45 (cwphssis in original). Ultimately, in
choosing the phrase “severe pain,™ the parties concluded that this phrase “sufficient{ly] . .
- conveyled] the idea that only acts of a certain gravity shall . . . constitate torture” Jd at
117.

o Incmﬁingsnchadcﬁ!ﬁﬁon,thestm:parﬁesalsowmamtclyawamofthc
disﬁncﬁontheydrewbemw-mrmremdmthman,Otdegmdingmmtor
pumishment Thcstateparﬁesconsidaedandmjectedapmposalthamuldhzvcdcﬁncd
lotture merely’ as cruel, inhuman or degrading treatment or punishment. See id at 42,
' MimdngmeDeclmaﬁmonPMecﬁonmeTmuR,whichmslydzﬁncdmmmas
an “aggravated and deliberate form of cruel, inhiman or degrading treatrment or
punishment,” some state parties proposed that in addition to the definition of torture set
out in paragraph 2 of aticle 1, a paragraph defining torture as “an aggravated and
deliberate farm of cruel, inhuman or degrading wreatment or puntishment” should ‘be
included. See id. at 41; see also S. Treaty Doc. No. 100-20, at 2 (the UN. Declaration
on Protection from Torture (1975) served as “a point of departure for the drafting of
[CAT]"). In the end, the parties condudedthatﬂ:eaddiﬁoansuchapaagaphwas
superflucus becanse Article 16 “implfies] that torturc is the gravest form of such
treatment or punishment.” CAT Handbook at 20; see S. Fxec. Rep. No. 101-30, at 13
("The negotiating history indicates that [the phrase ‘which do not amount to torture’] was ~
inordutocmphasiz:tbatmisumeaxmeendofmd,inhnmanand
degrading treatment or pumishment and that Article | should be construed with this n
mind.”),

Additionally, the parties could not reach a consensus about the meaning of “cruel,
inhuman, or degrading treatment or punishment.” See CAT Handbook at 47. Without a
consensus, the parties viewed the term as sirmply ““too vague to be included in a
convention which was to ﬁ:nnthebasisforaﬁnirnllegialaﬁonintheComcﬁng
States.™ Id, 'Ihisvicwcvinccdbythcpanicsmﬁinnsthcimapntaﬁon of CAT as
purpesely reserving criminal penaltics for tartare alone,

CATinngotiaﬁnghistaryoﬁ'ersmoxethanjustmpponﬁxthevicwtba!painor
suffedng must be extreme to amount to torture. First, the negotiating history suggests
thztﬂ)channsusmﬁxedﬁomﬂxeactsofmrmrcneednotbepcnnanmh In fact, “the
United States considered that it might be useful to develop the negotiating history which
indicates that although conduct resulting in permanent impairment of physical or meptal
faculties is indicative of torture, it is not an essential element of the offence.” Id at 44,
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Second, the state parties to CAT rejected a proposal to include in CAT’s definition of
torture the use of truth drugs, where no physical hann or mental suffering was apparent.
This rejection at least suggests that such drugs were not viewed as amounting to tortire
pex se. Seeid. at 42, ’

/E Summary - -
N N — .

The text of CAT confirms our conclusion thit Section 2340A was intended to

proscribe only the most egregious conduct. CAT not only defines torture as involving
severe pain and suffering, but also it makes clear that such pain and suffering is at the
extreme end of the spectrum of acts by reserving criminal penalties solely for torture.
Bxecutive interpretations confirm ocur view that the treaty (and hence the statute)
prohibits only the worst fomis of cruel, ivhurnan, or degrading treatment or punishment.
The ratification history firther substantiates this interpretation.  Even the negotiating
history displays a recognition that torture is 2 step far-removed from other cruel, inhuman
or degrading treatment or punishment. In sum, CAT's text, ratification history and
negotiating history all confirm that Section 2340A reaches only the most heinous acts.

M. U.S. Judicisl Interpretation

There are no reported cases of prosecutions under Section 2340A.  See Beth
Stephens, Corporate Liability: Enforcing Human Rights Through Domestic Litigation, 24
Hastings Int’l & Comp. L. Rev. 401, 408 & n.29 (2001); Beth Van Schaack, In Defense
of Civil Redress: The Domestic Enforcement of Human Rights Norms in the Context of
the Proposed Hague Judgments Convention, 42 Harv. Tnt'l L. J. 141, 14849 (2001);
Curtis A. Bradley, Umiversal Jwrisdiction and U.S. Law, 2001 U. Chi. Legal F_ 323, 327-
28. Nonctheless, we arc not withowt guidance as to how United States courts would
approach the question of what conduoct constitutes tormare.  Civil suits filed under the

: Victims Protection Act (“TVPA™), 28 US.C. § 1350 note (2000), which supples
2 tort remedy for vichms of torture, provade msight into what acts US. courts would
conclude constitute torture under the criminal statute.

The TVPA contains a definition similar in some key respects to the one set forth
in Section 2340. Moreover, as with Section 2340, Congress intended for the TVPA’s
definition of torture to follow closely the definition found in CAT. See Xumcax v.
Gramajo, 886 F. Supp. 162, 176 n.12 (D. Mass 1995) (noting that the dcfimition of torhure

in the TVPA tracks the definitions in Section 2340 and CAT).!! The TVPA defines
tortare as:

® See atvo 137 Cgng. Rec. 34,785 (stasement of Rep. Mazzoli) (Tornwe is defined in accordance with the
definiton contained in [CAT]™); see also Torture Victims Portection Act: Hearing and Markop on HR.
1417 Before the Subcomm. On Himmam Rights and Internarional Organizations of the House Comzn. on
Forcign Affairs, 100th Cang 38 (1988) (Prepared Staternent of the Association of the Bar of the City of
Neow Yok, Commitice an International Borman Rights) (“This langnage essentially tracks the definition of
“ormare” adopted in the Torame Convention.™).



(1). . . any act, directed against an individual 1 the offender's
custady or physical control, by which severe pain or suffering (other than
pain or suffering anising cnly from or inherent in, or incidenial to, lawful
sanctions), whether physical or mental, is intentionally inflicted on that”
individual for such purposes as obtainng fom that individual or a thind
person information or a confession, punishing that individual for an act
that imdividual or a third person has committed or is suspected of having
committed, intimidating or coercing that individual or 2 thurd person, or
for any reason based on disaimmation of any kind; and

(2) meotal pain or suffering refers to prolonged mental barm
caused by or resulting from-

(A) the intentional infliction or threatencd infliction of severe physical
pai or suffering;

(B) the administraticn or application, or threatened administration or
application, of mind aiteving substances ar other procedures calculated to
disrupt profoundly the scases or the personality;

(C) the threat of iuminent death; or

(D) the threat thaf another individual will imminently be subjectadm death,
severe physical pain or suffermg, or the administration or application of mind
altering substarices or other procedures calculated to dxsmpt profoundly the seases
or personality.

28 US.C. § 1350 notc § 3(b). This definition differs from Section 2340°s definition in
two respects. First, the TVPA definition contains an illustrative list of purposes for
which such pain may have been mflicted. See id. Second, the TVPA includes the phrase

“arising only from or inherent iu, or incidenta! to lawfil sanction<"; by contrast, Section
2340 refers only to pain or suffenng “incidental to lawful sanctions.” Id Becausc the
purpose of our analysis here is to ascertain acts that would cross the threshold of
producing “severe physical or mental pain or suffering,” the Iist of illustrative purpases
for which it is inflicted, generally would not affect this analysis.'* Similary, to the extent
that the abscace of the phrase “arising only from or inherent in™ from Section 2340 might
- affect the question of whether pain or suffering was part of Jawful sanctions and thus net
tortore, the circumstances with which we are concermed here are solely that of
intertogations, not the imposition of pumishment suobsequent to judgment. These
differstices between the TVPA and Section 2340 are therefore not sufficiently significant
to undenmine the uscfuluess of TVPA cases here.”

n This list of pazposes is illastradive anly. Nevertheless, demonetating that 1 defendzmt barbored any of
thicee pwpases “miy prove vajusble in assistiug in the esoablistoment of intent at trial.™ Matthew Lippman,
Tke Developmiensvnd Drajiing of the United Nations Canrvention Against Torture axd Other Cruel
Inksmar or Degrading Treatment or Puniskment, 17 B.C. Int’l & Carmp_ L. Rev. 775, 314 (1994).

B The TVPA alsc requires that an individoal act “intentionally.” As we noted with respect v the
text of CAT, sce supra o 7, this limgnage might be copstraed as roquiring general intent. It is not clear
thar this is so. Wen=ed not resolve that question, however, berause we review the TVF A cases solely o
“address the acty that would satisfy the threshold of inflicting “severe physical or mentl pain or suffering.”
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In suits brought under the TVPA, courts have not cagaged in any lengthy analysis
of what acts constitute torture. In part, this is duc to the natwre of the acts alleged
Almost all of the cases involve physical torture, some of which is of an especially crnel
and even sadistic natore. Nonetheless, courts appear to look at the entire coursc of
conduct rather than any one act, making it somewhat akm to a totality-of-the-
circumstances analysis. Bmeofﬁsm&.kisdxﬁmhwmz?eqﬁcmom
ofcontextmdconcludematthcactmxmlanonwculdcomunnetmmre. Certain acts do,

in these or arc of such a barbaric nature, that #1s

likely a couat would find that allegations of such trestment would constitute torture: (1)
severe beatings using instrurnents soch as iron barks, truncheons, and clubs; (2) threats of
imminent death, sach as mock execntions; (3) threats of removing extremities; (4)
burning, especially buming with cigarettes; (5) clectric shocks 1o genitalia or threats to do
$0; (6) rape or sexual assanit, or injury to an mdividual’s sexual organs, or threatening to
do any of these sorts of acts; and (7) forcing the prisonex to watch the torture of others.
Given the highly contextual nature of whether a set of acts constitutes torture, we have set
forth in the attached appendix the circumstances in which courts have determined that the
plaintiff has suffered torture, which include the cases from which these seven acts are
drawn ‘While we cannot say with certainty that acts falling short of these seven would
not constitrte torture under Section 2340, we believe that interrogation techniques would

have to be similar to these in their extremne nature and in the typc of harm cansed to
violate the law. 7

Despite the imited analysis engaged in by courts, a recent district court opinion
provides some assistance in predicting how fiture courts might address this issue. In
Mehinovic v. Vuckavic, 198 F. Sapp. 24 1322, (ND. Ga. 2002), the plaintiffs, Bosnian
Muslims, sued 2 Bosnian Serb, Nikola Vuckovic, for, among other things, torture and
criel and inhomane treatment. The court described in vivid detail the treatment the
plaintiffs endured. Specifically, the plaintiffs experienced the following:

Vuckovic repeatedly beat Kemal Mehinovic with a variety of blunt objects and
boots, intentionally delivering blows to ayeas he kunew to alicady be badly injured,
including Mehinovic’s genitals. /d. at 1333-34. On some occasions be was tied up and
hung agamnst windows during beatings. Jd. Mehinovic, was subjected to the game of
“Russian roulette” See id. Vuckovic, along with other guards, also farced Mchinovie to
ran in a circle while the guands swang wooden planks at him. Jd.

Like Mehinovic, Muhamed Bicic was beaten repeatedly with blunt objects, to the
point of loss of conscionsness. See Jd at 1335. He witnessed the scvere beatings of other
prisoncrs, including his own brother. “On one occasion, Vuckovic ordered Bicic to get on
al} fours while another soldier stood or rode on his back and beat him with a baton—a
game the soldicrs called ‘harse.’™ Jd. Bieig, like Mehinovic, was subjected 10 the game
of Russian roulcite. Additionslly, Vuckovic and the other guards forcibly extracted a
number of Bicic's teeth. Id. at 1336.

Safet Hadzialijagic was subjected to daily beatings with “metal pipes, bats, sticks,
and weapons.” Jd. at 1337 He was also subjected to Russian roulette See id. at 1336-37.
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Hadzialijagic also frequently saw. other prisoners bemg bezten or heard therr screams as
they were beaten.  Like Bicic, he was sabjected to the teeth extraction incident. On one
occasion, Vuckovic rode Hadzialijagic like a horse, simultaneously hitting him in the
head and body with a knife handle. During this time, other soldiers kicked and hit him.
He fell down during this episode and was forced to get up and continue carrying
Vuckovic. Seeid. “Vuckovic and the other soldites (then] tied Hadzialijagic with a rope,
hung him upsidc down, and beat him. When they noticed that Hadzialijagic was losing
consciousness, they dunked his head in a bowl used as a toilet.” ¥d. Vuckovic then
forced Hadzialijagic to lick the blood off of Vuckovic’s boots and kicked Hadzialijagic as
he tried to do so. Vuckovic then used his knife to carve a semi-circle in Hadziakijagic's
forehead. Hadzialijagic went into cardiac arrest just after this incident and was saved by
one of the other plaintiffs. See id.

Hasan Subasic was brutally beaten and witnessed the beatings of other prisoners,
including the beating and death of onc of his fellow prisoners and the beating of
. Hadziakjagic in which he was tied upside down and beaten. See id. at 1338-39. Jd. at
1338. Subasic also was subjected to the teeth pulling incident. Vuckovic personally beat
Subasic two times, punching him and kicking him with his military boots. In one of these
beatings, “‘Subasic had been forced into a kneeling position when Vuckovic kicked him in
the stomach.” Id.

The district court concluded that the plaintiffs suffered both physical and mental |
torture at the hands of Vuckovic.'* [With respect to physical tortore, the court broadly

outimed with respect to each plantiff the acts in which Vuckovic had been at least
complicit and that it found rcse to the leve] of torture. Regarding Mehinovie, the comt
determined that Vuckovic’s beatings of Mehimovic in which he kicked and delivered
other blows to Mehinovic’s face, genitals, and others body parts, constituted torture. The
court noted that these beatings left Mchinovic disfigured, may have broken ribs, almost
~ caused Mchinovic to lose consciousness, and rendered him unable to eat for a period of
time. As to Bicic, the comt formd_that Bicic had soffered severe physical pain and
suffering as a result of Vuckovic’s repeated beatings of himm in which Vuckovic used
varicus mstruments to inflict blows, the “horsc”™ game, and the teeth pulling incident. See
id. at 1346. In finding that Vuckovic inflicted severe physical pam on Hadzralijagic, the
court unsurprisingly focused on the beating in which Vuckovic tied Had=ialijagic upside
down.and beat him. See id. The court pointed out that in this incident, Vuckovic almost
killed Hadzialijagic. See id. The court further concluded that Subasic experienced severe
physical pain and thos was torhwed based on the beating in which Vuckovic kicked
Subasic in the stomach. See id.

" The court also found that a sumber of acts perpetrated against the pheintiffs canstitated crucy, inboman, .
or degrading treatinent but not torture. It its analysis, the court appeared to fold into cruel, inlromen, or
degrading weatmept two distintt categories. First, cruel, intammn, ar degrading treatment inchudes scts that
“do not risc 1o the Jevel of *tarture.*” Jd. at 1348, Sceond, e, inhuman, or degrading treatment inclodes
acts that "do not have the same purposes as “tortare.™ Jd. By including this taticer set of treatment as crued,
inhmrnan or degrading, the court appeared to take the view thar acrs that would otherwise constitite tovmre
Gl cutside that defimtion becanse of the abscoce of the particular purposes lsted in the TVPA and the
treaty. Regardless of the relevance of this concept o tie TVPA or CAT, the purposes listed in e TVPA
are not an ¢lemcar of tormre for purpescs of sections 2340-2340A.
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The court also found that the plaintiffs had soffered severe mental pain. In
reaching this conclusion, the court relicd on the plaintiffs’ testimony that they feared they
would be killed during beatings by Vuckovic or during the “game™ of Russian roulette.
Although the court did not specify the predicate acts that cansed the prolonged mental
barm, it js plain that both the threat of severe physical pain and the threat of imminent
dcath were present and persisteat. The cout also found that the plaintiffs established the
existence of prolonged mental hamm as each plaintiff “comtimuer to suffer long-term
psychologjcal harm as a result of {their] ordeals™ Id (cmphasis added). In concluding
that the plaintifis had demonstrated the neccssary “prolonged mental harm,” the court's
description of that harm as ongoing and “long-term™ confirms that, to satisfy the
prolonged mental harm requirement, the harm st be of a szbstantial duration.

The cowrt did not, however, delve into the nature of psychological harm in
reaching its conclusion. Nonctheless, the symptoms that the plaintiffs suffered and
contirme to suffer are worth noting as iBustrative of what might in fitore cases be held o
constitute mental harm. Mehinovic had “axiety, flashbacks, and nightmares and has
difficulty slecping.”™ Id at 1334. Similarly, Bicic, “suffers fiom anxicety, sleeps very
little, and has frequent nightmares™ and éxperiences frustration at not being able to wark
due to the physical and mental pain be suffers. Id. at 1336. Hadzialijagic experienced
nightmares, at times required medication to help him sleep, suffered from depression, and
had become reclusive as a result of his ordeal. See id at 1337-38. Subasic, like the
others, had nightmares and flashbacks, but also suffered fican nervousness, irritability,
and experienced difficulty trusting people. The combined effect of these symptoms
impaired Subasic’s ability to work. See id at 1340. Each of these plaintffs suffered
from mental harm that destroyed his ability to fimction normally, on a daily basis, and
wauld continue to do so into the future.

In general, several guiding principles can be drawn from this case. First, this case
illustrates that a single incident can constitute tortore. The above recitation of the case’s
facts shows that Subasic was clearly subjected to torture in a number of instances, e.g.,
the teeth pulling incident, which the cowrt finds to canstitute torture in discussing Bicie.
The court nevertheless found that the beating in which Vuckovic delivered a blow to
Subasic’s stamach while he was on his knees sufficed to establish that Subasic had been
tortured. Indced, the court stated that this incident “caus{ed] Subasic to suffer severe
pain.” Id at 1346. The court’s focus on this incident, despite the obvious context of 2
course of torturous conduct, suggests that 2 course of conduct is unnecessary to establish
that an individual engaged in torture. It bears poting, however, that there are no decisions
that have found an cxample of torture on facts that show the action wes isolated, rather
than part of 2 systematic course of cauduct. Moreover, we believe that had this been an
isolated instance, the court’s conclusion that this act constituted torture would have been
in error, because this single blow does not reach the requisite leval of severity.

Second*the cascdanonstmta that courts may be willing to find that a wide range

of physical pain can rise to the necessary ievel of “severe pain or suffering.™ At one end
of the spectrim is what the court calls the “nightmarish beating™ in which Vuckovic hung
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Hadzalyjagic upside down and beat him, culminating in Hadzialijagic going into cardiac
arrest and narrowly escaping death. Id. It takes little analysis or insight to concinde that
this incident canstittes torture. At the other end of the spectrum, is the cowrt’s
determmation that a beating in which “Vuckovic hit plamtiff Subasic and kicked him in
the stomach with his military boots while Subasic was forced info a kneeling pasition[T
canstituted torture. Jd. To be sure, this beating @bnsed Subasic substantial pain. But that
pain pales m comparison to the other acts described in this case. Again, to the extent the
opinion can be read to endorsc the view that this single act and the attendant pain,
cansidered in isolation, rose to the level of “severe pain or suffering,” we would disagree
with such a view based on our interpretation of the criminal stamte.

The district court did not attempt to delineate the meaning of torture. It engaged
in no statutory analysis. Instead, the court merely recited the definition and described the
acts that it concluded constitated tovture. This approach is representative of the approach
most often taken in TVPA cases. The adoption of such an approach suggests that tortore
generally is of such an exwreme nature—namely, the nature of acts are so shocking and
obviously incredibly painful-—that courts will more likely examine the totality of the
circumstances, rather than engage in 2 careful parsing of the statute. A broad view of this
case, and of the TVPA cases more generally, shows that only acts of an extreme pature
have been redressed under the TVPA’s civil remedy for torture. We note, however, that
Mehingvic presents, with the exception of the single blow to Subasic, facts that are well
over the line of what constitutes torture. While there are cases that fall far short of
torture, see infra app., there are no cases that analyze what the lowest boundary of whar
constitutes torture. Noncthelcss, while this casc and the other TVPA cases generally do

not approach that boundary, they arc in keeping with the general notion that the term
“tormre™ is reserved for acts of the most extreme nature.

IV. [Intermational Decisions

International decisions can prove of some value in assessing what conduct might
nse to the level of severe mental pamn or suffering.  Although decisions by foreign or
international bodies are in no way binding anthority upon the United States, they provide
guidagce about how other nations will likely react to our interpretation of the CAT and
Sectioni 2340. As this Part will discuss, other Western nations have generally used a high
standard in detennining whether interrogation techniques violate thc intermational
probibition on totture. In fact, these decisions have found various aggressive
interrogation methods to, at worst, constitute cruel, inhuman, and degmdmg treatment,
but not torture. These decisions only reimforce our view that there is a clear distinction
between the two standards and that only extreme conduct, recuifing in pain that is cf an
mtensity often accompanying serious physical injury, will violate the latter.

A.  Europg¢an Coarf of Human Rights
An analogue to CAT’s provisions can be found in the European Convention on

Human Rights and Fundamental Freedoms (the “Euwropean Convention™). This
convention prohibits torture, though it offers no definition of it. It also prohibits cmel,
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mhoman, or degrading treatnent or punishment. By barring both types of acts, the
European Convention implicitly distinguishes between them and firther suggests that
torture is a grave act beyond cuel, inhnman, or degrading treatment or punishment.
Thus, while neither the Enropean Convention nor the European Cowrt of Human Rights
decisicns interpreting that convention would be authority for the interpretation of
Sections 2340-2340A, the FEuropean Convention decisions® conceming torture
nonetheless provide a usefil barometer of the international view of what actions a2mount
10 torture. ’

The leading Europcan Court of Human Rights case explicating the differences
between torture and cruel, inhuman, or degrading treatment or punishment is lreland v.
the United Kingdom (1978)."° In that case, the European Court of Human Rights
examined interrogation techmiques somewhat maore sophisticated thanthe sather
mdimentary and frequently obviously cruel acts described n the TVPA cases. Carefin]
attention to this Tas€ i worthwhile not just becanse it examines methods not used in th

VPA Casa, U IS DECaOSE Ui 3fan acn u_‘ls'ﬂtl [ 1 X o b
1 the term torture i ed in international usage for “extreme,

deliberate, and unusually crael practices.™ S. Treaty Doc. 100-20, at 4.

The methods at issue in Jreland were:
—— -

t (1) Wall Standing. The prisoner stands spread eagle against the wall, with fingers
high above his head, and feet back so that he is standing on his toes such that his
all of his weight falls on hus fingers.
\ (2) Hooding. A black or navy hood is placed over the prisoner’s head and kept
there except during the interrogation.
v (3) Subjection to Noise. Pending interrogation, the prisoner is kept in a room with
a loud and continuous hissing noise.
(4) Sleep Deprivation. Prisoners are deprived of sleep pending interrogation. -
(S) Deprivation of Food and Drink. Prisoners receive a reduced diet during
\  dctention and pending interrogation. /-

P According 1o ane cormmentator, the Imer-American Court of Buman Rights has also followed this
decision. See Julie Lantrip, Torture and Cruel, Inkaoman and Degrading Treatnent in the Jurisprudence of
the buter-American Court of Hiwman Rights, 5 TLSA I. Int'l & Comp. L. 551, 560-61 (1999). The Inter-
Amcrican Convention w Prevent and Panish Tortare, however, defines torture mmch differently tham it is
defined in CAT or U.S. haw. See Inter-Amervican Convention to Prevent and Punish Tortixre, cpened for

- signmtare Dec. 9, 1985, art. 2, OAS T.S. No. 67 (entered into force Feb. 28, 1987 but the United Staes has
nevee signed or ratified it). It defines tortiwe as “suy act intentionaily pexfarmed whereby pirysical or
ments] pain or suffering is inflicted on 2 person for purposes of criminal investigation, a3 a means of
intimidation, 23 fersonal punistoment, as a preventive measire, as a pemalty or for sy other purposc.
Tortare shall also be understood o be the wse of methods upon 2 person intended w oblitexate the
persamlity of the victim or to disninish his pliysical or mental copacities, even if they do not cause phiysical
Fain or mental anguish™ At 2. Whilc the Inter-Amcrican Couventica to Prevent and Punish Torture does
R0t requirs signatories to crimmalize crusl, inhuman, or degrading treaunent or punishmet, the textaal
differences i the definition of torTure arc so great that it would be diffitult to draw from that jurispradence
anything mare than the general trend of its agrecment with the Ireland decision.
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capable of humiliating and debasing them and possihie [sic] bresking their physical or
moral resistance.” Id. Yet, the court ultimately cancluded:

“continvously on the inside of the legs.” Id. 1111, Those detainees were beaten, some
w&vﬁg&ﬁuﬁnMWm“Wmd.o&msmﬁved‘hasﬁve”hjmis. See id.
Am&crdetaineewas“suquacdw... ‘comparatively trivial® beatings” that resulted in a
paforation of the detainée”s mrdrmandsome"minorbnﬁsmg.” {d. Y 115. The count
concluded that none of these situations “attainfed] the particular level [of severity]
+ inherent in the notian of torture.™ M. 1174, '



B.  Israel Supreme Court

The European Cowrt of Human Rights is not the only other cowt to consider
wherher such a program of interrogation techniques was permissible. In .Public
Committee Against Jorture in Israel v, Israel, 38 LLM. 1471 (1999), the Supreme Court
of Istacl reviewed a challenge brought against thie General Security Service (“GSS™) for
its use of five techuigues. At issue in Public Committee Against Torture In Israel were:
(1) shaking, (2) the Shabach, (3) the Frog Crouch, (4) the_excessive tightening of
bandcuffs, and (5) slecp deprivation. “Shaking” is “the forceful shoking of the suspect’s
upper torso, back and forth, repeatedly, in a2 manner which canses the neck and head to
dangle and vacillate rapidly.” Id. 9 9. The “Shabach” is actually a combination of
methods wherein the detainee

is seated on a smalil and low chair, whose seat is tilted forward, towards
the ground. One hand is tied behind the suspect, and placed inside the gap
between the chair’s seat and back support. His second hand is tied behind
the chair, against its back support. The suspect’s head is covered by an
opaque sack, fallmg down to his shoulders, Powerfully loud music is
played in the roomn.

- 1. {10

The “frog crouch™ comsists of “consecutive, periodical crouches on the tips of
one’s tocs, each lasting for five mionte intervals.” /d 9§ 11. The excessive tightcning of
handcuffs simply refemred to the use handcuffs that were tco small for the suspects’
wrists. See id. § 12. Sleep dqmvanon occurred when the Shabach was used durng

“Intense non-stop interragations ™'® Jd. § 13.

While the Israeli Supreme Court concluded that these acts amounted to cruel, and
inbuman treatment, the court did not expressly find that they amounted to torture. To be
sure, such a conclusion was unnecessary because even if the acts amounted only to croel
and inhoman treatment the GSS Jacked authority to use the five mcthods. Nonetheless,
the decision is still best read as indicating that the acts at issne did not constitate torture.
The court’s descriptions of and conclusions about cach method indicate that the court
viewed them as merely crucl, inluman or degrading but not of the sufficicnt severity to
rcach the threshold of torture. While its descriptions discuss necessity, dignity,
degradation, and pain, the court carefillly avoided describing any of these acts as having
the severity of pain or suffering indicative of torture. See id. at Y1 24-29. Indeed, in
assessing the Shabackh as a whole, the court even relied upon the European Court of
HBuman Right's Ireland decision for suppontand it did not evince disagreement with that
decision’s conclusion that the acts considered therein did not constitute torture. See:d.‘l
30. .

k ]

¥ The court did, bowever, distinguish betoreen; this slecp deprivation and that which ocomred as part of
routine interrogation, notitg that same degree of intrxference with the suspect’s regular sleep habits was to
be expected. Public Commrittee Against Torture in Israel 1 23.
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Moreover, the Isracli Supreme Comt conciuded that in certain circumstances GSS
officers could assert 2 necessity defense. 7 CAT, however, expressly provides that
“In]o exceptional circumstance whatsoever, whether a state of war or a threat of war,
internal political instability or any other public cmhiergency may. be invoked as a
justification of torture.” Art. 2(2). Had the couft been of the view that the GSS methods
constituted torture, the Court could not permit this affirmative defense under CAT.
Accordingly, the court’s decision is best read as concludmgthattlxsemethods amounted
to cruel and inhuman treatment, but not torture.

In sum, both the European Cowrt on Human Rights and the Isracli Supreme Court
have recognized a wide aray of acts that constitute cruel, inhurnan, or degradmg
treatment or punishment, but do pot amount to torture.  Thus, they appear to permit,
under mtemational law, an aggressive ioterpretation as 1o what amounts to torture,
leaving that label to be applied only where extreme circamstances exist.

V. The President’s Commander-in-Chief Power

Even if 2n interrogation method arguably were to violate Section 2340A, the
statate would be unconstitutional if it tmpermissibly encroached on the President’s
constitutional power to conduct a military campaign. As Commander-in-Chief, the
President bas the comﬁmﬁonw mteropations)df enemy combatants to
gain intelligence information conceming the military plans of the enemy. The demasnds
of the Commander-in-Chief power are especially pronounced m thc muddle of a war in

wlnchthenanonhzsakeadysnffu’edam acasgthemformauon
edﬁummtexmgatwus ma : ﬁnureattacksbyﬁ: g Agy effort to

[y Section

core war manqs as thc dcof encmy combatants thus would be
Jnconstiuionl.

A.  The War with Al Qaeda

At the outset, we should make clear the pature of the threat presently posed to the
nation.. While your request for legal advice is not specifically limited to the curent
circumstances, we think it is useful to discuss this question in the context of the current
war against the al Qaeda terrorist network. The sithation in which these issues arise is
unprecedented in recent American history. Four coordinated texrorist attacks, using
hijacked commercial aidiners as guided missiles, took place in rapid succession on the

¥ In permitting a ncccssity defease, the court drew upon the ticking time bamb bypothctical proffered by
. the GSS as a basis for asscrting & necessity defense. Tn that hypothesical, the GSS has arvested a suspect,
whohoﬂsmfomgnonabod&ehaﬂcno&bombmddumuwhchnmmmaphda The suspect
ummmdmmmmmmmuwwmmmm
many people. Under those circumstances, the court agreed that the necessity defense’s

imminence, which the court canstrued 23 the “imuninent nature of the act rather than that of danger,” woald

be satisfied. Jd € 34. nﬁudmagccd“dminappxopmtecumm'thudeﬁmsewoaldbcnaﬂaue
1o GSS investigators. Jd 9 35.
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moming of September 11, 2001. These attacks were aimed at critical govermment
buldings in the Nation's capital and landmark buildings in its financial center. These
events reach a different scale of destructiveness than earlier terrorist episodes, such as the
desiruction of the Minrah Building in Oklahoma City in 1994. They caused thousands of
deaths. Air traffic and communications within tke United Statcs were disrupted; national
stock exchanges were shut for several days; and damage frum the altack has been
estimated to run into the tens of billions of dollars. Moreover, these attacks are part of 2
violent campaign against the United States that is believed to include an unsuccessful
attempt to destroy an airliner in December 2001; a suicide bombing attack in Yemen on
the US.S. Cole in 2000; the bombings of the United States Embassies in Kenya and in
Tanzania in 1998; a truck bomb attack on a U.S. military housing complex in Saudi
Arabia in 1996; an unsuccessful attempt to destroy the World Trade Center in 1993; and .
the ambush of U.S. servicemen in Somalia in 1993. The United States and its overseas
personnel and installations have been attacked as a result of Usama Bin Laden’s call fora
“4ihad agmnst the U.S. government, becanse the 1J.S. govemment is unjust, criminal and
tyrannical ™'®

In responsc, the Govemment has engaged m a broad effort at home and abroad ta
counter terrorism. Pursuant to his authorities as Commander-in-Chief, the President in
October, 2001, ordered the Armed Forces to attack al Qaeda personnel and assets in
Afghanistan, and the Taliban militia that harbored them. That military campaign appeats
tobenmmgmsclosemthtbcreuw«:leQacdaand’l‘alibanfomﬁnmthe:r
strongholds and the installation of a friendly provisional government in Afghanistan.
Congress has provided its support for the nse of forces against those linked to the
Secptember 11 attacks, and has recognized the President’s constitutional power to use
force to prevent and deter future attacks both within and outside the United States. S. J.
Res 23, Pﬂb L. No. 10740, 115 Stat. 224 (2001). ~

th-FBIhavela:mnhcd a swecpmgmvesuganon in response to the September 11 attacks,
and last fall Congress enacted legislation to expand the Justice Department’s powers of
snrveillance afainst terrorists.  See The USA Patriot Act, Pub. L. No. 107-56, 115 Stat.
272 (Oct. 26, 2001). This spring, the President proposed the creation of a new cabinet

® See Osama Bin Laden v. The US. : Edicts ard Statements, CNN Interview with Osama bin Laden, March
1997, available at baplfarerw phs org/wpbh/iprges/frontine/shows/binladen/who/edicts hitml.
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department for homeland security to implement a coordinated domestic program against

Despite these efforts, pumerous upper echelon Jeaders of al Qaeda and the
Taliban, with access to active terrorist cells and other resources, remain at large. Tt has
been reported that the al Qacda fighters are already drawing on a fresh flow of cash to
rebuild their forces. See Paul Haven, U.S.: af-Qaida Trying 1o Regroup, Associated
Press, Mar. 20, 2002, As the Director of the Central Intelligence Agency has recently
testified before Congress, “Al-Qa’ida and other terrorist groups will continue to plan to
attack this country and its interests abroad. Their modus operandi is to have multiple
attack plans m the works simultaneously, and to have al-Qa’ida cells in place to conduct
them.” Testimony of George J. Tenet, Director of Central Intejligence, Before the Senate
Armed Services Committee at 2 (Mar. 19, 2002). Nor is the threat contained to
Afghanistan. “Operations against US targets could be launched by al-Qa’ida cells
already iu place in m3jor cities in Ewrope and the Middle East. Al-Qa’ida can also
cxploit its presence or conmections to other groups in such countries as Somalia, Yemen,
Indonesia, and the Philippines.™ Id at 3. It appears that al Qaeda continues to enjoy
information and resources that allow it to organize and direct active hostile forces against
this country, both domestically and abroad.

Al Qaeda continucs to plan further attacks, such as destroying American civilian
airliners and killing American troops, which have fortimately been prevented. 1t is clear
that bin Laden and his organization have conducted several violent attacks on the United
States and its nationals, andthatthcyseekto contimie to do so. Thus, the capture and
interrogation of such individuals is clearly imperative to our national security and
defense.  Interrogation of captured al Qaeda operatives may provide information
“concerming the nature of al Qacda plans and the identities of its persommel, which may
prove invaluable in prevenung further direct attacks on the United States and its citizens.
Given the massive destruction and loss of life caused by the September 11 attacks, it is
reasonable to believe that infonmation gained from al Qaeda personnel could prevent
attacks of a similar (if not greater) magpitude from occarring in the United States. The
case of Jose Padilla, aka Abdullzh Al Mujahir, illustrates the importance of such
information. Padilla allegedly had journeyed to Afghanistim and Pakistan, met with
scnior al Qaeda leaders, and hatched a plot to construct and detonate a radioactive
dispersal device i the United States. After allegedly receiving training in wiring
explosives and with a substantial amount of currency in his position, Padilla attempted in
May, 2002, to enter the United States to farther his scheme. Interrogation of captured al
Qaceda operatives allegedly allowed U.S. imtelligence and law enforcement agencies to
track Padilla and: 1o detain him upon bis entry into the United States. ¢

B. Interpretation to Aveid Constitarional Problems

Astthupme Couxthas mcagmzcd. and aswcwi]] explam fnnhcrbelow, the

jpg_lgmd;\&tl_ggcpmons e force
and the command of the mnh(a:y and naval forces is vesied in the President,” the
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SupfexncCounhasnnanimouslysmedﬂmitis“zhePraﬁdaualouetho is
constiitionally imvested with the entire charge of hostile operations™ Hamilton v.

Dillin, 88 U.S. (21 Wall) 73, 87 (1874) (emphasis added). That authority is at its height
m the middle of a war.

E 4

In light of the President’s complete authority over the conduct of war, without a
clwmtememoﬁ:crmse.wewﬂlmtmdacummalmm:smﬁ‘m@gonthe
President’s ultimate authority in these areas. We have long recognized, and the Supreme
Court Tias cstablished a canon of statotory construction that statutes are 10 be construed
in 2 manner that avoids constitutional difficultics so long as a reasonable altemative
construction is available. See, e.g., Edward J. DeBartolo Corp. v. Florida Gulf Coast
Bldg. & Constr. Trades Council, 485 US. 568, 575 (1983) (cting NLRB v. Catholic
Bishop of Chicago, 440 U.S. 490, 499-501, 504 (1979)) (“{Wlhere an otherwise
acceptable constniction of 2 statute would raise serious constimtional problems, [courts]
will construe [a] statute to avoid such problems unless such construction is plainly
contrary to the intent of Congress.™). This canon of constroction applies especially where
an act of Congress could be read to encroach upon powers coustitutionally committed to
a coordinate branch of government See, e.g., Frankin v. Massachuserts, 505 U.S. 788,
800-1 (1992} (citation omitted) (“Out of respect for the separation of powers and the
unique copstitutional position of the President, we find that textual silence is not enough
to subject the President to the provisions of the [Administrative Procedure Act]. We
would require an express statement by Congress before assuming it intended the
President’s performance of his statutory dutics to be reviewed for abuse of discretion.™);
Public Citizen v. United States Dep’t of hustice, 491 US. 440, 46567 (1989) (construing
Federal Advisory Committee Act mot to apply o advice given by American Bar
Associstion to the President on judicial sominations, to avoid potential constitrtional
question regarding encroachment on Presidential power to appoint judges).

In the area of foreign affarrs, and war powers in particular, the avoidance canon
has special force. See eg., Dep’t of Navy v. Egan, 484 U.S_ 518, 530 (1988) (“uanless
Cangyess specifically has provided otherwise, courts traditianally bave been reluctant to
intrude upon the authority of the Exccutive m military and national security affairs.”);
Japan Whaling Ass'n v. American Cetacean Soc’y, 478 U.S. 221, 232-33 (1986)
(construing federal statates to avoid curtailment of traditional presidential prerogatives in
foreign affairs). We do not lightly assume that Congress has acted to interfere with the
President’s constitutionally supcrior position as Chief Exccutive and Commander in
Chief in the arca of military aperations. See Egan, 484 U.S. at 529 (quoting Halg v.
Agee, 453 US. 230, 293-94 (1981)). See also Agee, 453 U.S. at 291 (deference to
Executive Brauch is “especially™ appropriate “n the area. . . of . . . national security™).

hmﬂertonspectthc&esdentsmhmtconmmuonal authority to manage a
m‘htayeampmgnaganstalQaedaandmaﬂlﬁ,SccnonMAmustbewnsuuedas
not apolying to intermgations undertaken pursuant 1o his Commander-in-Chief authority.
As our Office has consistently held during this Admunisgation and picvious
Administrations, Congress lacks autharity under Article I to sct the terms and conditions
under which the President may exercise his authority as Commander m Chief to control
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the conduct of operations during 2 war. See, e.g., Memorandum for Daniel J. Bryant,
Assistant Antorney General, Office of Legislative Affairs, from Patrick F. Philbin, Deputy
Assistant Attorney General, Office of Legal Coimsel, Re: Swift Justice duthorization Act
(Apr. 8, 2002); Memorandum for Timothy E. Flanigan, Deputy Counse] to the Président,

from John C. Yoo, Deputy Assistant Attorney General. Office of Legal Cog

RN M ciniorandum
for Andrew Fois, Assistant Attomney General, Office of Legislative Affairs, from Richard
L. Shiftrin, Deputy Assistant Aftorncy General, Office of Legal Counsel, Re: Defense
Autharizatian Act (Sep. 15, 1995). As we discuss below. the President’s power to detain
and mtexxogate ¢ enemy combatants arises ow. of his constitutional authority as

Commander m Chief. A construction of Section 2340A that applied the provision 1o
n:gnlatcthc President’s authority as Commander-in-Chief to detemmine the interrogation
and treatment of cnemy combatants would raise scricus constitutional questions.
Congress may no more regulate the President's ability to detain and interrogate enemy
combatants than it may regulate his ability to direct ttoop movements on the battlefield.
Accordingly, we would construe Section 2340A to avoid this constitutional difficuity,
and conclnde that it does not apply to the President’s deteption and intetrogation of

cnemy combatants pursuant to his Commander-in-Chief authority.

This approach is consistent with previous decisions of our Office involving the
application of federal criminal law. For example, we have previously construed the
congressional contempt statute not to apply to exccutive branch officials who refuse to
comply with congressional subpoenas because of an assertion of exccutive privilege. Ina
publiskied 1984 opinion, we concluded that

if executive officials were subject (o prosecution for criminal contempt whenever
they cammied out the President’s claim of cxecutive privilege, it would significantly
burden and immeasurably impair the Presidept’s ability to fulfill his constitutional
duties. Therefore, the scparation of powers principles that underlie the doctrine of
exccutive privilege also would preclude an apphcation of the contempt of
Congress statnte to punish officials for aiding the President in asserting his
constitutional privilege.

Prosecution for Contempt of Congress of an Executive Branch Offical Who Has Asserted
A Claim of Executive Privilege, 8 Op. OL.C. 101, 134 (May 30, 1984). Likewise, we
believe that, if exccutive officials were subject to prosecution for conducting
interrogations when they were carying out the President’s Commandery-in-Chief powers,
“1t would significantly burden and immeasurably impair the President’s ability to fulfill
his constitutional duties.” Thesc constitutional principles preclude an application of
Section 2340A to punish officials for aiding the President in excrcising his exclusive
constitwtional anthorities. I/d

E
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C. The Commander-in-Chief Power

-—

It could be argued that Congress enacted 18 U.S.C. § 2340A with fuil knowledge
and copsidexation of the President’s Commander-in-Chief power, and that Congress
intended to restrict his discretion in the interrogagion of enemy combatants. Even were
we 1o accept this argument, however, we conclude that the Departinent of Justice could

President’s constitutional authority to wage 2 military campaign.

not conld not enforce Section 2340A agamnst federal officials acting pursuant to the /

Indeed, in a different context, we have concluded that both courts and prosecutors

should reject prosetutions that apply federal ciminal Jaws to activity that is awthorized
pursuant to one of the President’s constitutional powers. This Office, for example, has
previously concluded that Congress conld not constitutionally extend the congressional
contempt statmte fo executive branch officials who refuse to comply with congressienal
subpoenas because of an assertion of executive privilege.  We opined that “cowts ...
would surely conclude that a cxirmmal prosecution for the exercise of a presumptively
valid, constitutionally based privilege is not consistent with the Constitution.” 8 Op.
QLC. at 141. Further, we concluded that the Departient of Justice could not bring a
cziminal prosecution against a defendant who had acted pursuant to 2n exercise of the
President’s constitutional power. “The President, through a United States Attorney, need
not, indeed may not, prosecute criminally a subordinate for asserting on his behalf a
claim of executive privilege. Nor could the Legistative Branch or the courts require or
implement the prosecution of such an individual™ Id. Although Congress may define
federal crimes that the President, through the Take Carc Clause, should prosecute,
Congress canmot compel the President to prosecute outcomes taken pursuant to the
President’s own constitutional authority. If Congress could do so, it could control the
President’s anthority through the manipulation of fedexal criminal law.

We have even greater concams with respect to prosccutions arising out of the

xereise of the President’s express jty as Commander m Chief than we do with
prosecuuons %out of the assertion of executive privilege. of aptmons

exammmng various legal questions anising after September 11, we have explmned the
scope of the President’s Commander-in-Chief power.” We bricfly summanize the
findings of those opinions here. The President’s constitutional power to protect the
sccurity of the United States and the lives and safety of its people must be understood mn
light of the Founders® intention to create a federal government “cloathed with all the
powers requisite to the complete execution of its trust.” The Federalist No. 23, at 147
(Alexander Hamilton) (Jacob E. Cooke cd. 1961). Foremost among the objectives
cammitted to that trust by the Constitution is the security of the nation. As Hamilton
explained in arguing for the Constitujon’s adoption, because “the circumstances which
may affect the public safety” are not “reducible within certain determinate limits,”

? See, e g., Septemiber 11 War Powers Memorandum; Memorandum for Afberto R. Gonzales, Counscl to
the President, from Patick F. Philbin, Deputy Assistant Attorney General, Oifice of Legal Counsel, Re:
Leguality of the Use of Militery Conmnissions to Try Terrorists (Nov. 6, 2003).

&
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it must be admitted, as 2 necessary consequence, that there can be no
limjtation of that authority, which is o provide for the defence and
protection of the comwmunity, m any matter essential to its efficacy.

Id at 147-48. Within the himits that the Constitution itself imposes, the scope and
distribution of the powers to protect national secunity must be construed to authorize the
most efficacious defense of the nation mmd its inferests in accardance “with the realistic
purposes of the entire instrument.” Lichter v. United States, 334 U.S. 742, 782 (1943).

The text, structure and history of the Constitution establish that the Fonnders
entrusted the President with the primary responsibility, and therefore the power, to ensure
the security of the United States in sitnations of grave and unforesecn emergencies. The
decision to deploy military force in the defense of United States interests is expressly
placed under Presidential authority by the Vesting Clause, U.S. Const. Art. L § 1, cL 1,
and by the Commander-in-Clilef Clause, id,, § 2, ci. 1.° This Office has long understood
the Commander-in-Chief Clanse in particular as an affirmative grant of authority to the
President. See, e.g., Memorandum for Charles W. Colson, Special Counsel to the
President, from William H. Rehnquist, Assistant Aftorney General, Office of Legal
Counsel, Re: The President and the War Power: Sowth Viemam and the Cambodian
Sanctuaries (May 22, 1970) (“Rehnquist Memarandum™). The Framers understood the
Clanse as investing the President with the fullest range of power understaod at the time of
the matification of the Constitution as belonging to the military conmpander. In addition,
the structure of the Constitution demonstrates that any power traditionajly understood as
pertaining to the executive—which inchudes the conduct of warfare and the defense of the
nation~—umless expressly assigned in the Constitution to Congress, is vested in the
President. Article II, Section 1 makes this clear by stating that the “executive Power shall
be vested in a President of the United States of America” That sweeping grant vests in
the President an umenumerated “exccutive power” and comtrasts with the specific
enumeration of the powers—hose “herein”—granted to Congress in Article L The
implications of constitotional text and stracture are confirmed by the pmd:xcal :
counsideration that national security decisions require the vmity in purpose and energy in
action that characterize the Presidency rather than Congress.”

B See Johnson v. Eisentrager, 339 U.S. 763, T89 (1950) (President has authority to deploy United States
armed forees “abroad or i =y particular region™); Fleming v. Page, 50 U.S. (9 How.} 603, 614~15 (1850)
(“As commander-in-chief, {the President] is anthorized to direct the movements of the naval and military
forces placed by law ar his command, mnd to employ therm in the manner he mxy decm most effecmal”™)
Laving v. Usrired States, 517 US. 748, 776 (1996) (Scalia, J., coscuring in part and concmring i
fodgment) (The “nherent powers® of the Commander in Chief “are cleatly extensive.”); Maud v. United
States, 774 U.S. 501, 515-16 (1927) (Brandeis & Holmes, J7., coscurring) (President “may direct axy
Tevenne cutter to cruise in amy waters in atder w perform any duty of the sevice™); Commonwealth of
Massachusetts v. Laird, 451 F.2d 26, 32 (15t Cir. 1971) (the President has “power as Commander-in-Chief
to station forces ahroad™); Ex parre Vallandigham, 28 E.Cas. £74, 922 (C.CSD. Ohbjo 188) (No. 16,816)
(in acting “onder this power where there is no express legislative declaration, the president is guided solely
by his oun jodgmint and discreton™); Authoriry 10 Use United Stares Military Farces in Somalia, 16 Op-
OL.C. 6, 6§ (Dec. 4, 1992) (Baxy, Attormey Geaexal). .

# Judiria] decisions since the beginning of tha Repablic confirm the President’s constitusianal power and
duty to repel military action against the United States and w uke measares to prevent the recurrence of an
atack. As Justice Joseph Story said long age, *{ifk may be fit and proper for the government, in the
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As the Supreme Court has recognized, the Commander-in-Chief power and the
President’s obligation to protect the nation imply the ancillary powers necessary to their
successful exercise. “The first of the enumerated powers of the President is that he shall
be Commander-in-Chief of the Army and Navy gf the United States. And, of course, the
gmntofwzpowuincludcsaﬂmatismymdpmper&nm:yhgthosepowm
into cxecution.” Johnso/n v. Eisentrager, 339 U.S. 763, 788 (1950). In wartime, it is for
the President alone to decide what methods to use to best prevail against the enemy. See,
eg., Rebnquist Memorandum; Flanigan Memorandum at 3. The President’s complete
discretion m exercising the Commander-in-Chief power has been recognized by the
courts. In the Prize Cases, 67 US. (2 Black) 635, 670.(1862), for example, the Cout
explained that whether the President “in fulfilling his dnties as Commander in Chief” had
appropriately responded to the rebellion of the southern states was a question “to be
decided by kint™ and which the Court cauld not question, but must leave to “the political
department of the Government to which this power was entrusted.”

One of the corc functions of the Commander jn Chicf is that of capturing,

-

detaining and interrogating members of the enemy. “ i

V t is well scttled that the President may seize and detain enemy
cam ts, at least for the duration of the conflict, and the laws of war make clear that
Prisoners may be mterrogated for infonmation conceming the cnemy, its strength, and its
plans? Numerous Presidents mcap% detention, and questioning of

exercise of the kigh discretion confided to the exccutive, for greax public purposes, to act on 2 sudden,
cxxrgency, ot to prevent an ivcparable mischief, by sunmmary mweasores, which are pot found in the wext of
the lawe® The Apollon, 22 US. (@ Wheat) 362, 36667 (1324). If e President is confromsed with am
unfarcscen attack on the ervitory and people of the United Statcs, or other ipmediate, dangrrous dwear o
American interests and sccarity, it is his constitutioual responsibilicy to respond t that threat with whatever
eans are necesswyy. Seeg e.g., The Prize Cases, 67 US. (2 Black) 635, 663 (1862) (“If & war be made by
invasion of a forcign nation, the Presidem is not only antharized but bound to resist force by force ... .
without waiting for any special legislative anthoricy.™); Usited Stares v. Smigh, 27 F. Cas. 1192, 1229-30
(C.CDN.Y. 1806) (No. 16,342) (Patersan, Circnit Justice) (regandless of staretory authorizadon, it is “the
duty . . . of the executive magisirate . . . to repel an invading foc™); see alio 3 Stary, Commentarfes § 1435
{“ItThe commund and application of the public force . . . to madnmin peace, and o resisy forcign invasion™
art executive powers).

2 The practice of captwring and detaiming cnexnry cornbatanms iy as old as wax itsclf  Sez ATtan Rosas, The
Legal Status of Prisoncrs of War 4443 (1976). In modern conflicts, the prictice of detaining enery
combatants and hostile civilians generally has been designed to balince the humunitadsn purpose of
sparing lives with the military nocossity of defearing the enemy on the banicield. 4 at 59-80. While
Artcle 17 of the Geneva Convention Relative to the Treatment of Prisoners of War, Ang. 12, 1945, 6
U.S.T. 3517, places restrictions on interrogation of cncmy combatants, mewbers of 3l Qacda and the
Taliban militia are not kgally entited to the stans of prisoners of war as defined in the Convention. See
Memorandum for Alberto R. Gonzsles, Councel w the President and William J. Faynes, II, Genorad
Counsel, Depatment of Defense, from Jay S. Bybee, Assistant Attarney Genenal, Office of Legal Counscl,
Re: Application of Treaties and Laws to al Oaeda and Talthan Detainees (Jan. 22, 2002).



encmy combatants during viiteally every major conflict in the Nation’s history, including
recent coaflicts such as the Gulf, Vietnam, and Korcan wars. Recognizing this authority,

Congress has never attempted to restrict or interfere with the President’s aythority on this
score. Id. .

Any effort by Congress to regulate the intetrogation of battlefield combatants
would violare the Constitution's sole vesting of e Cammander-in-Chief autharity in the
President. There can be little doubt that intelligence operations, such as the detention and
inferrogation of enemy combatants and leaders, are both necessary and proper for the
cffective conduct of a militaty campaign. Indeed, such opcrations may be of more
importance i 2 war with an intemational terrorist organization than one with the
conventional armed forces of a nation-state, due to the former’s emphasis on secret
operations and surprise attacks against dvilians. It may be the case that only successful
interrogations can provide the information necessary to prevent the success of covert
terrorist attacks upon the United States and its citizens. Congress can no more interfere
with the President’s conduct of the interrogation of epemy combatants than it can dictae
strategic or tactical decisions om the battlefield. Just as statutes that order the President to
conduct warfare in a certain manner or for specific goals would be mconstitutional, so -
too are laws that seck to prevent the President from gaining the intelligencs he believes
necessary to prevent attacks upon the United States.

' In the foregoing parts of this memorandum, we have demonstrated that the ban on
torture in Section 2340A is hmited to only the most extreme forms of physical and
mental hatm. We have also demonstrated that Section 2340A, as applied to
intemrogations of enemy combatants ordered by the President pursuant to hus
Commander-in-Chief power would be unconstitutional. Even if an interrogation method,
however, might arguably cross the line drawn in Section 2340, and application of the
statute was not held to be an uncenstitutional infringement of the President’s

Commander-in-Chicf sathority, we believe that under the current cincnmstances cetain
justification defenses might be available that would potentially climinate criminal
liability. Standard criminal Jaw defenses of necessity and self-defense could justify
- interrogation methods needed ta elicit information to prevent a direct and imminent threat
to the United States and its citizens.

Al Necessity

We believe that a defense of necessity could bé raised, under the current
circumstances, to an allegation of a Section 2340A violation. Often referred to as the
“choice of evils” defense, necessity has been defined as follaws:

— =

Conduxt that the actar believes to be necessary to avoid a harm or evil to bimself
or to another is justifiable, provided that:
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(2) the harm or evil sought to be avoided by such conduct is greater than
that sought 1o be prevented by the law defining the offense charged; and
(b) neither the Code nor other law defining the offense provides
exceptions or defenses dealing with the specific situation involved: and

(c) a legislative purpose to exclpde the justification claimed does not
otherwise planly appear.

Model Penal Code § 3.02. See also Wayne R. LaFave & Austin W, Scott, 1 Substantive
Criminat Law § 5.4 at 627 (1986 & 2002 supp.) (“LaFave & Scott™). Although there is
no federal stafute that generally establishes necessity or other justifications as defenses to
federal criminal laws, the Supreme Cowrt has recognized the defense. See United States

v. Bailey, 444 U S. 394, 410 (1980) (relying on LaFave & Scott and Model Pmal Code
definitions of necessity defense).

~Ipe necessity defense may prove especially relcvant in the current circumstances.
As it has been described in the case Jaw and literature, the purpose behind necessity is
one of public policy. According to LaFave and Scott, “the law ought to promate the
achicvemnent of higher values at the expense of lesser values, and sometimes the greater
- good for society will be accomplished by violating the lteral langpage of the criminal
law.” LaFave & Scott, at 629. In particular, the necessity defense can justify the
intentional killing of one persom 1o save two others because “it is better that two hives be
saved and one lost than that two be lost and one saved.” Id. Or, put in the language of a
chotce of evils, “the evil invelved in violating the terms of the criminal law (. . . even
taking another’s life) may be less than that which would resuit from literal compliance
with the law (. . . two lives lost).” Id.

Additional elements of the necessity defegse are worth noting here.  First, the
defense is not limited to certain types of harms. Therefore, the harm inflicted by
necessity may include intentional homicide, so Jong as the harm avoided s greater (i.e.,
preventing more deaths). Jd. at 634, Second, it must actually be the defendant’s
intention to avoid the greater harm: intending to commit murder and then leaming only
later that the death had the fortmitous result of saving other lives will not sopport a
necessity defense. Id, at 635. Third, if the defendant reasonably belicved that the lesser
harm was necessary, even if, unknown to him, it was not, he may still avail himself of the
defense. As LaFave and Scott explain, “if A kills B reasonably believing it to be
necessary to save C and D, he is not guilty of murder even though, unknown to A, C and
D could have been rescued without the necessity of killing B Jd. Fourth, it is for the
court, and not the defendant to judge whether the harm avoided outweighed the harm
done. Jd. at 636. Fifth, the defendant cannot rely upon the necessity defense if a thivd
aiternative is open and kmown to him that will cause less harm.

It appearstouslf:atmderthemcimumsmnccsﬂmncccssitydcfmsc could
be successfully maintained in response to an allegation of @ Section 23404 violation. On
Scptember 11, 2001, al Qaeda launched a surprise covert attack on civilian targets i the
United States that led to the deaths of thousands and losses in the billions of dollars.
According to public and governmental reports; al Qaeda has other sleeper cells within the
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United States that may be plamning similar attacks. Indeed, al Qaeda plans apparcatly
include efforts to develop and deploy chemical, biological and muclear weapons of mass
destruction. Under these eircumistances, a detsinee may possess information that could
eoable the United States to prevent attacks that potentially could equal or surpass the
Scptember 11 attacks in their magnitude. Clearly, any harm that might occnr during an
interrogation would pale to insignificance compared to the harm avvided by preventing
such an attack, which could take hindreds or thousands of lives.

~ Under this calculus, two factors will help indicate when the necessity defense
could appropriately be invoked. First, the more certain that government officials are that
a particular individual has information needed to prevent an attack, the more necessary
interrogation will be. Second, the more Hkely it appears to be that a terrorist attack is
likely to occor, and the greater the amount of damage expected from such an atack, the
more that an nterrogation to get information would becoxne necessary. Of course, the
strength of the necessity defense depends on the circumstances that prevail, and the
knowledge of the govemment actors involved, when the interrogation is condocted
While every interrogation that might violate Section 2340A does not trigger a necessity
~ defense, we can say that certain circumstances could suppart such a defense.

Legal authorities identify an important exception to the necessity defensc. | The
defense is available “only in situations wherem the legislature has not itself, in its
criminal statute, made a determination of values.” Jd. at 629. Thus, if Congress
explicidy has made clear thar violation of a stamite cannot be outweighed by the harm
avoided, courts cammot recognize the necessity defense. LaFave and Isracl provide-as an
example an abortion statute that made clear that abortions ¢ven to save the life of the
mother would still be a crime; in such cases the necessity defense would be unavailable.
Id. at 630. Here, however, Congress has not explicitly made a determination of values

is-2-vis torture. In fact, Congress explicitly removed cfforts to yemove torture from the
weighing of values permitted by the necessity defense.™

B In the CAT, torture is defined a3 the intendonal infliction of severe pain or suffering “for such purpasef]
as abtaining from him or 2 third person information or & confession. CAT art. 1.1. Oue could argue that
such a definition representcd m atrempt o indicats that the good of of obtaining information—no matter
what the circumstances —could not justify an act of tortare. Jo other words, pecessity would uatbe 2
defense. In enacting Scction 2340, however, Congress removed the purpose clement in the definition of
toiture, cvidencing an imeation to renwove any fixing of values by stituw. By feaving Section 2340 silent
a3 to the hann dooc by torure in comparisen o other harms, Congress allowed the necressity defense w
 apply when appropriate.
s
Further, the CAT coutainy aa additional provision that “po exceptiomal circomstances whatsoever,

whether a state of war or a threat of ‘war, intcinal political instability or any other public crergency, nmy be
invoked as 2 justification of tortxre.™ CAT art. 2.2. Aware of this provision of the weaty, and of the
definition of the necessity defense that allows the Jegislature 1 provide for an cxccption to the defense, see
Modcl Fenat Code § 3.02(b), Congress &id not incorporatc CAT arvicle 2.2 into Scctian 2340, Given that
Congress anitted CAT'3 effort to bar a necessity or wartime defense, we read Section 2340 as permitting
the defense.




B. Seif-Defense

.Evcn if a court were to find that 2 violation of Section 2340A was not justified by
necessity, a defendant co'uld still appropriately raise a claim of sclf-defensc. The right to
self-defense, even when it invalves deadly force, is deeply embedded in our law, both as

to individuals and as to the nation as a whole. As the Court of Appeals for the D.C.
Circuit has explained: d

More than two centuries ago, Blackstone, best known of the expositots of
the English common law, taught that “afl homicide is malicious, and of
course amounts to murder, unless . . . excused on the account of accident
or self-preservation. . . ™ Seif-defense, as a doctrine legally exoncrating
the taking of human life, is as viable now as it was in Blackstone’s tirpe.

United States v. Peterson, 483 F2d 1222, 1228-29 (D.C. Cir. 1973). Self-defense is a
common-law defense to federal criminal law offenses, and nothing in the text, structure
or history of Section 2340A precindes its application to a charge of torture. In the
absence of any textnal provision to the contrary, we assume self-defense can be an
appropriate defense to an allegation of torture.

e doctri its th tc prevent harm to another -

n. As LaFave and Scott explain, “one is jostified In using reasonable force in
defensc of another person, even a stranger, when he reasonably believes that the other is
in immediate danger of unlawful bodily haom from his adversary and that the use of such
force is necessary to avoid this danger.” Jd. at 663-64. Ultimately, even deadly force is
perissible, but “only when the attack of the adversary upon the other person reasonably
appears to the defender to be a deadly attack™ Id. at 664. As with our discussion of
necessity, we will review the significant elements of this defense > According 10 LaFave
and Scott, the elements of the defense of others arc the same as those that apply to
mdividual sclf-defense. :

. First, sclf-defense requires that the use of forco be to avoid the danger
of unlawful bodily harm  Id. at 649. A defender myju.s:%:ae deadly force if he
reasonably believes that the other person is abaut to jnflict unlawfll death or sericus
bodily harm upon another, and that it is necessary to use such force to prevent it Jd. at
652. Looked at from the opposite perspective, the defender may not use force when the
force would be as equally effective at a later time and the defender suffers no harm or
risk by waiting. See Panl H. Robinson, 2 Criminal Law Defenses § 131(c) at 77 (1984).
If, however, other options permit the defcnder to retreat safely from a confrontation
without having to resort ta deadly force, the nse of force may not be necessary i the first
place. La Fave and Scoft at §59-60.

A

# Early cases bad suggesued that in order to be eligible for defense of anather, one should bave somc
persaial relaticnship with the cne in need of protection. That view hat been discarded. LaFave & Scow at
664. )
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bmeifanaﬁackisnotﬁxmediatdyuponthedckndcx;ﬂledefeuderhas other options
availablemavoidthcmcktha:dnnmimolvc the use of force. LaFave and Seott at
656. Iﬁhowever,theﬁmtofﬁ)eam:kbemmmcuminandmothaopﬁonsmmain,the
use of force may be justified. Touseawcﬂ-knownhypotheﬁcaLiwamtolddnapand
couﬁneB,andthen&:ﬂ_BhewmﬂdkiHBoncwccklate:,Bwou!dbejustiﬁedinusing
force in self-defense, cvenifthcoppomndtymsebcforettheekhadpa‘ssed. Id. at
656; see also Robinson at § 131(c)X1) at 78. In this hypothetical, while the attack itselfis
not immineat, B’s use of furce becomes Immediately necessary whenever he has an
opporfunity to save himself fiom A

Fourth, the amomt of force should he ignal to the threat. As LaFave and
Scott explain, “the amount of force which [the def?acr} may justifiably use must be
xmomblyrelatcdtothcﬁrwenedlmmwbichhesed:smavqid.” LaFave and Scott at
651. Thas, onemaymtuscdadlyfoxtcinmpmsemadnatthatdoesnotdsem
death or serions bodily harm. If such hatn may result, however, deadly force is

mtjusﬁﬁablc-..nmlmﬂ:eacmrbeﬁavuthatsuchfomeis necessary to protect himself

against death, serious bodily injury, kidnapping or sexnal intercourse compelled by force
or threat” :

attack appears increasingly likely, but our mtclligence services and armed forces cammot
prevent it without the information fronz the interrogation of a specific individual, then the
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more bkely it will appear that the conduct i question will be seen as necessary. If
mtcmgcnceandothamfonnanonmpponthemndmcnmatmmckwmmgly
cértain, then the necessity for the inmterrogation will be reasomable. The increasing
certainty of an attack will also satisfy the imminence requirement. Fmally, the fact that
previous al Qaeda attacks have had as their aim the deaths of American citizens, and that
evidence of other plots have had a similar goal in mind, would justify proportionality of
intermogation methods designed to elicit informatibn to prevent such deaths.

To be sure, this situation is different from the usual self-defense justification, and,
indeed, 1t overlaps with elements of the necessity defense. Self-defense as usnally
discussed involves using force against an individual who is about to conduct the attack.
In the current circumstances, however, an enemy combatant in detention does not himself
present a threat of harm.  He is pot actually carrying out the attack; rather, be has
participated in the planning and preparation for the attack, or mercly has knowledge of
the attack through his membership in the temrorist organization. Nonetheless, leading
scholarly commentators believe that interrogation of such imdividuals using methods that
might violate Section 2340A would be justified under the doctrine of sclf-defense,
because the combatant by aiding and promoting the terrorist plot “has culpably caused
the situation where someone might get hurt If nrting him is the only means to prevent
the death or injury of others put at risk by his actions, such torture should be permissible,
and on the same basis that self-defense is permissible™ Michael S. Moore, Tortre and
the Balance of Evils, 23 Isracl L. Rev. 280, 323 (1989) (sympasium on Isracl’s Landau
Commission Report).” Thus, some commentators believe that by helping to create the
treat of loss of life, terrorists become culpable for the threat even though they do not
actnally carry out the attack itself. They may be hurt in an interrogation because they are
part of the mechanism that has set the attack in motion, id. at 323, just as is someone who
feeds ammumition or targeting information to an attacker. Under the present
circumstances, therefore, even though a detained enemy combatant may not be the exact
attacker-—he is not planting the bomb, or piloting a hijacked plane o kill civilians—he
still may be harmed in self-defense if he has knowledge of future aftacks because he has
assisted in their planning and execution.

Further, we belicve that a claim by an individual of the defense of another would
be further supparted by the fact that, in this case, the nation itself is under attack and has
the rigtit to scif-defense. This fact can bolster and support an individual claim of self-
defense in a prosecution, according to the teaching of the Supreme Court in Jnn re Neagle,
135 US. 1 (1890). In that case, the State of Califorma arrested and held deputy US.
Marshal Neaglc for shooting and killing the assailant of Supreme Court Justice Ficld. In
granting the writ of habeas corpus for Neagle’s release, the Supreme Court did not rely
alone upon the marshal’s right to defend another or his right to self-defense. Rather, the
Court found that Neagle, as an agent of the United States and of the executive branch,
was justified in the killing because, in protecting Justice Field, he was acting pursuant to

k]

”Moom&s&ng@mﬂmmc&ummh%nymhshfmmﬁuhtwummamm
attack, but who does not take a hand in the terrarist activity itself, such as an innocent person who teams of
the attack from ber spouse. Moore, 23 Istael L Rev. ax 324, Such individuale, Moore finds, would not be
" mbject to the usc of force in self-defense, although they might be under the doctrine of necessity.
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the executive branch’s inherent constitutional authority to protect the United States
govemnment. Id. at 67 (“We cannot doubt the power of the president to take measures for
the protection of a judge of one of the courts of the United States who, while in the
discharge of the duties of s office, is teatened with a personal attack which may
probably result in his death.™). That authority derives, according to the Court, from the
President’s power under Arsticle I to take care shat the laws are faithfully executed. In
other words, Neagle as a federal officer not only could raise sclf-defense or defense of
another, but also could defend his actions on the ground that he was implementing the
Executive Branch’s aithority to protect the United States govemment.

If the right to defend the national govermment can be maised as a defensc in an
individual prosccution, as Neagle suggests, then a govermment defendant, acting in his
official capacity, should be able to argne that any conduct that arguably violated Section
2340A was undertaken pursuant to more than just individual self-defense or defense of
another. In addition, the defendant could claim that he was fulfilling the Executive
Branch’s authority to protect the federal govermment, and the nation, from attack. The
September 11 antacks have already triggered that authority, as recognized both under
domestic and international law. Following the example of Ir re Neagle, we conclude that
a government defendant may also argue that his conduct of an interrogation, if properly
authorized, is justified on the basis of protecting the nation from attack.

There can be little doubt that the nation’s right to seif-defense has been triggered
under our law. The Constitution armounces that one of its purposes is “to provide for the
common defense.” U.S. Const, Preamble. Article I, § 8 declares that Congress is to
exercise its powers to “provide for the common Defence.” See also 2 Pub. Papers of
Ronald Reagan 920, 921 (1988-89) (ught of self-defensc recognized by Article 51 of the
UN. Chaiter). The President has a particular responsibility and power to take steps to
defend the nation and its people. Jx re Neagle, 135 U.S. at 64. See also U.S. Const., art.
IV, § 4 (“The United States shall . . . protect [each of the States] against Invasion™) . As
Commander-in-Chief and Chief Pxecutive, he may use the anmed forces to protect the
nation and its people. See, ¢.g., United States v. Verdugo-Urquidez, 494 U.S. 259, 273
(1990). And hc may employ secret ageats to zid in his work as Commander-in-Chicf.
Totten v. United States, 92 US. 105, 106 (1876). As the Supreme Court observed in The
Prize Cases, 67 U.S. (2 Black) 635 (1862), in response to an armed attack on the United
States “the President is not only anthorized but bound to resist farce by force . . . without
waiting for any special legislative authority.” Id. at 668. The September 11 events were
a direct attack an the United States, and as we have explainced above, the President has
authorized the use of military force with the support of Congress.>®

 While the President’s constitutional determination alone is sufficient to justify the nation®s resort to self-
defense, jt also bears noting that the right to self defense is firther recogaized under international law.
Article 51 of theU.N. Charter declares that "(n}othing in the present Chartey shall fmpair the inherent right
- of individmal or collective self-defense if an armed attack occurs against 8 Member of the United Naxfons
vntil the Security Council has taken the measures necessary 1o maintain jntemational peace #ad secuxity.”
The atacks af September 11, 2001 clearly constitute-an armed sttack against the United States, apd indeed
were the Ltest in a long history of al Qaeda sponsored attacks against the United Swtcs. This conclesion
was acknowledged by the United Nations Secutity Council on September 28, 2001, when it apanimaousty
adopted Resolution 373 explicitly “reaffirming the inhereat right of individual and collective seif-defence
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As we have made clear in other opinions involving the war against al Qaeda, the
nation’s right to seif-defense has been. triggered by the events of September 11. If a
govwnnentdcimdmtmmhammmcmymmbamtdmmganmtmgmonma
manner that might arguably violate Scction 2340A, he would be doing so in order to
ptevcntﬁmhcram:ksontheUmtedSmbythealQaedawmnstnem&. In that
msa,webdxevethathemldargnethath:sacuomwmmsnﬁcdbythccxme
branch’s constitutional anthority to protect -the nation from aftack. This national and
- international version of the right te scif-defense could supplement and bolster the
government defendant's individual right.

Condusjon

For the foregoing reasons, we conclude that torture as defined in and proscribed
by Scctions 2340-2340A, covers cnly extreme acts. Severe pain is generally of the kind
difficult for the victim to endure. Where the pain is physical, it must be of an intensity
akin to that which accompanies sericus physical injury such as death or organ failure.
Severe mental pain requires suffering not just at the moment of infliction but it also
requires lasting psychological harm, such as seen in mental disorders like posttranmatic
stress disorder. Additionally, such scvere mental pain can arise only from the predicate
acts listed m Section 2340. Becausc the acts inflicting tortare are extrems, there is
significant range of acts that though they might constitute cruel, inhuman, or degrading
treatment or punishment fail to rise to the level of torture.

Fumher wcconcludcmatundcrthcamnnstancuofthccunmtwaragmstal

provide ;ustxﬁmuons that wcmld climinatc any criminal habxlny

Please et us know if we can be of further assistance.

Ia S. Byhe%
ﬁ;w

as recognized by the charter of the Unived Nasttons ™ This right of self-defcnse is a right to effective scif-
defensc. Tnother wands, the victim state has the right to use force against the aggressor who bas initiated
an “azmed attack until the thieat has abated. The United Stancs, through its suilitary and intelligence
personnel, bas a right recognized by Axticle 51 to continoe using force until such time as the tucat pased
by al Qacdn and ather terrorist groeps connected to the September 11th attacks is conmpletcly ended.”
Cther treaties re-affirm the right of the United Stares 0 nsc force in jts self-dcfuse. See, e.g., Intex-
American Treaty of Reciprocal Assistance, art. 3, Sept. 2, 1947, T.LAS. No. 1838, 21 UN.T.S. 77 (Rio
Treaty); North Adaatic Treaty, art. 5, Apr. 4, 1949, 63 Sat. 2241, 34 UN.T.S. 243.
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APPENDIX

Cases in which U.S. courts have concluded the defendant tartured the plaintiff:

Plaintiff was beaten and shot by government troops while protesting the

destruction of her property. See Wiwe v. Rbyal Dutch Petroleum, 2002 WL
319887 at *7 (SDN.Y. Fcb. 28,2002).

Plaintiff was removed from ship, interrogated, and held incommunicado for
months. Representatives of defendant threatened her with death if she

to move from quarters where she was held. She was forcibly scparated from her
husband and enable to lean of his welfare or whereahouts. See Simpson v.
Socialist People's Libyan Arab Jamahiripa, 180 F. Supp. 24 78, 88 (D.D.C. 2001)
(Rule 12(b)(6) motion).

Plaintiff was held captive for five days in a small cell that had no lights, no
window, no water, and no toilet. During the remainder of his captivity, he was
frequently denied food and water and given only limited access to the toilet. He
was held at gunpoint, with his captors threatening to kill him if he did not confess
to espiomage. His captors threatened to cut off his fingers, pull out his fingemails,
and shock his testicles. See Daltberti v. Republic of Iraq, 146 F. Supp. 24 19, 22—
23,25 (DD.C. 2001) (defult judgment).

Platntiff was imprisoned for 205 days. He was confined in a car park that had
been convérted into a prison. His cell had no water or toilet and had only a steel
cot far abed. He was convicted of illegal entry into Iraq and transferred to
another facility, where he was placed m a ccll infested with vermin. He shared a
single toilct with 200 other prisoners. While iroprisoned he had a heart attack but
w23 denied adequate medical attention and medication. See Dalibertiv. Republic
of Irag, 146 F. Supp. 24 19, 22-23 (D.D.C. 2001) (defauit judgment).

Plamtiff was imprisoned for 126 days. At one point, a guard attempted to execute
him, but another guard intervened. A truck transporting the plaintiff ran over
pedestrian at fall speed without stopping. He heard other prisoners being beaten
and he feared being beaten. He had serious medical conditions that were not
promptly or adequately treated. He was not given sufficient food or water. Sea

_ Daliberti v. Republic of Fraq, 146 F. Supp. 2d 19, 22-23 (D.D.C. 2001) (defalt

judgment}.

Allcgations that guards beat, clubbed, and kicked the plaintiff and that the
plaintiff was intcrrogated and subjected to physical and verbal abuse sufficiently
stated a,claim for tortire so as to survive Rule 12(b)(6) motion. See Price v.
Socialist People’s Libyan Arab Jamakiripa, 110 F. Supp. 24 10 (D_D.C. 2000).

Plamtiffs alleged that they were blindfolded, intcrrogated and subjected to
phiysical, mental, and verbal abuse while they were held captive. Furthermore,
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one plaintiff was held eleven days without food, water, or bed. Another plaintiff
was held for four days without food, water, or a bed, and wes also stripped naked,
blindfolded, and threatened with efectracution of his testicles. The other two
remaining plaintiffs afleged that they were not provided adequate or propes .
medical carc for conditions that were Iife threatening. The court concluded that
these allegations sufficiently stated  claim for tortore and denied defendants Rule
12(b)(6) motion. Sez Daliberti v. Republic v. Iraq, 97 F. Supp. 2d 38,45 (DD.C
2000) (finding that these allegations were “more than enough to meet the
defmition of torture in the [TVPAT).

Plaintiff's kidnappers pistol-whipped him until be lost consciousness. They thea
snippedhﬁnmdgzvehimonlyambewwurandkﬁhimbleeding,dizzy.md
in severe pain. He was then imprisoned for 1,908 days. During his
imprisonment, his captars sought to force a confession from him by playing
Russian Roulettc with him and threatening him with castration. He was randomly
beaten and forced to watch the beatings of others. Additionally, he was confined
in a rodent and scorpion infested cell. He was bound in chains almost ths entire
time of bis confinement. One night during the winter, his captors chained him to
an upper floor balcony, leaving kim exposed-to the elements. Consequently, he
developed frostbite on his hands and feet. He was also subjected to a surgical
procedure for an unidentified abdominal problem. See Cicippio v. Istmnic
Republic of Iran, 18 F. Supp. 2d 62 (D.D.C. 1998).

Plaintiff was kidnapped at gunpoint. He was beaten for scveral days after hus
kidnapping. He was subjected to daily torture and threats of death. He wras kept
in solitary confinemennt for two years. Dwring that time, he was blindfolded and
chaimed to the wall in a six-foot by six-foot room infested with rodeats. He was
shackled in a stooped position for 44 months and he developed cye infections as 2
result of the blindfolds. Additionally, his captors did the following: forced him to
kmelonspiku,adminisﬁuuddecuicshocksmhishmds;banmedhisfwtwith
ironbarsandmckhixninﬂxeﬁdncyswithaﬁﬂe;struckhimonthesideofhis
h&dWithahahdglmadquldnghismscmdjaw;phcedboiﬁngmkwlwm
his shoulders; and they laced his food with arsenic. See Cicippio v. Islamic
Republic of Iran, 18 F. Supp. 2d 62 (D.D.C.1998).

Plaintiff was pistol-whipped, bound and gagged, held captive in darkmess or
blindfold for 18 months. He was kept chained at either his ankles or wrists,
wearing nothing but his undershorts and a t-shirt. As for bis meals, his captors
.mmﬁtammmmmmmmmﬂmmf«
lunch, and a piece of bread for dinner. Smpcﬁmathcguaxdswonldspitinmlﬁs
food. He was regularly beaten and incessantly interrogated; he overheard the
deaths gnd beatings of other prisoners. See Cicippio v. Islamic Republic of Iram,
18 F. Supp. 2d 62, (D D.C.1998).

Plaintiff spent eight years in solitary or near solitary confinement. He was
threatened with death, blindfolded and beaten while handcuffed and fettered. He

43



was denied slecp and repeatedly threatened him with death. At one point, while
he was shackied to a cot, the guards placed a towe] over his nose and mouth and
then poured water down his nostrils. They did this for six hours. During this
incident, the gnards threatened him with death and electric shock. Afterwards,
they left him shackled to his cot for six days. For the next seven months, he was
mmprisoncd in a hot, unlit cell that measured 2.5 square meters. During this
seven-mounth period, he was shackled to hi# cot—at first by all his limbs and later
by one hand or one foot. He remained shackled in this manner except for the
briefest moments, such as when his captors permitted him to use the bathroom.
The handcuffs cit into his flesh. See Hilao v. Estare of Marcos, 103 F3d 789,
790 (9th Cir. 1996). The cout did not, however, appear to consider the solitary
confinement per se to constitute torture. See fd. at 795 (stating that to the extent
that [the plaintiff’s] years in solitary confinement do not constitute torture, they
clearly meet the deSnition of prolonged arbirary detention.”).

High-ranking military officers interrogated the plaintiff and subjected him to
mock executions. He was also threatened with death. See Hilao v. Estate of
Marcos, 103 F34 789, 795 (9th Cir. 1996).

Plaintiff, a mun, received anonymous threats warning her to leave Guatemala.
Later, two men with a gun kidnapped her. They blindfolded her and Jocked her in
an nnlit room for hours. The guards interrogated her and regardless of the
aniswers she gave to their questions, they bumned her with cigarettes. The goards
then showed her surveillance photographs of herself. They blindfolded her again,

stripped her, and raped her repeatedly. See Xuncax v. Gramajo, 886 F. Supp. 162,
176 (1995).

Plainti % were beatens with truncheons, boots, and guns and threatened with death.
Nightsticks were used to beat their backs, kidneys, and the soles of their feet. The
saldiers pulled and squeezed their testicles. When they fainted from the pain, the
soldiers revived them by singeing their nose hair with a cigarctte lighter. They
were interrogated as they were beaten with iron barks, rifle butts, helmets, and
fists. Onc plaintiff was placed in the “djak™ position, i.e., with hands and feet
bound and suspended from 2 pole. Medical treatment was withheld for one week

‘and then was sporadic and inadequate. See Paul v. Avril, 901 F. Supp. 330,332
(S.D. Fla. 1994).

Alien subjected to sustained beatings for the month following his first arrest.
After his second arrest, suffered severe beatings and was bumned with cigarettes
over the course of an eight-day petiod. Al-Saher v. INS, 263 F3d 1143, 1147 (Gth
Cir. 2001) (deportation case).

Decedent was atticked with knifes and sticks, and repeatedly hit in the head with
the butt of a gun as he remained trapped in his truck by his attackers. The
attackers then doused the vehicle with gasoline. Although he managed to get out
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of the truck, he nonetheless burned to death. Tachiona v. Mugabe, No. 00 Civ.
6666VMICF, 2002 WL 1424598 at *1 (S.D.N.Y. July 1, 2002).

Decedent was attacked by spear, stick, and stone wielding supporters of .
defendant. He was carried off by the attackers and “was found dead the next day,
paked and lymg in the middle of the road[,J” From the physical mjuries, jt was
detenmined that the had been severely beaten. According to his death certificate,
he dicd from “massive brain mjury from frauma; [] assanlt; and [] laceration of the
nght lung.” Tachiona v. Misgabe, No. 00 Civ. 6666 VMICF, ZOOZWL 1424598
at *2 SDN.Y. July 1, 2002).

Decedent was abducted, along with five others. He and the others were severely
beaten and he was forced to drink diesel ofl. He was then summarily executed.
Tachiona v. Mugabe, No. 00 Civ. 6666VMICF, 2002 WL 1424598 at *4
(SD.N.Y. July 1, 2002).

Forced stexilization constitutes torture. Bi Zhu Lin v. Asheroft, 133 F. Supp. 2d

551 (D. Conn. 2002) (noting determination by immigration Judge that such
conduct constitutes torture).

There are two cases in which 1S, courts have rejected tortare claims on the
ground that the alleged conduct did nat rise to the level of toriare. In Fardder v. Johnson,
99 F. Supp. 2d 774 (SD. Tex. 1999), the district court rejected a death row immate’s
claim that psycholagical trauma resulting from repeated stays of his exccution and his 22-
year-wait for that execution was torture under CAT. The court rejected this contention
because of the United States” express desath penalty rescrvation to CAT. Seeid. In
Easiman Kodakv. Kaviin, 978 F. Supp. 1078, 1093 (SD. Fla 1997), the plaintiff was
held for eight days in a filthy c=!l with drug dealers and an AIDS patient. He received no
food, no blanket and no protection from other inmates. Prisoners mnadered one another
in front of the plaintiff. Jd. The court flatly rejected the plaintiff”s claim that this -
constituted torture.
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